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1.0 Introduction

With the range of possible environmental, economic, and social impacts associated with
development, lawmakers and regulatory bodies have designed numerous statutes, permits, and
regulations in an effort to ensure that projects, such as an offshore wind farm, are reviewed in a
consistent manner. Given the novelty and scope of offshore wind in the United States, the
permitting process is particularly unproven and involves laws and agencies from across the
jurisdictional spectrum. The goal of this chapter is to clearly outline the permitting process for a
potential offshore wind project off the California Central Coast. We will discuss which levels of
government have jurisdiction where, what laws are applicable, which agencies are responsible
for developing regulations and issuing permits, and how to navigate the process.

2.0 Ocean Jurisdictions

2.1  The Baseline (0 nm)

According to international law, the starting point for ocean jurisdiction is called the baseline and
is defined as the intersection between land and sea. In the United States, the baseline is further
defined through official U.S. nautical charts.! Water bodies inland of the baseline, such as bays,
estuaries, rivers, and lakes are considered “internal waters” subject to national sovereignty.

In California, the baseline is defined as the Mean High Water mark, while other states, such as
Massachusetts, use the Mean Lowest Low Water mark.?

2.2 US State Boundaries (0 to 3 nm)

Historically, the range of a state’s cannons from shore defined the extent of its jurisdiction. The
three nautical mile limit resulted from what is often referred to as the “cannon shot” rule.? The
Submerged Lands Act of 1953* codified the cannon shot rule by assuring that coastal states have
jurisdiction over the land beneath coastal waters between the baseline and three nautical miles
from shore.

The federal government retains the power to regulate commerce, navigation, power generation,
national defense, and international affairs throughout state waters. States are given the
authority to manage, develop and lease resources throughout the water column and on the
seafloor.!

2.3 The Territorial Sea (0 to 12 nm)

As defined by the 1982 United Nations Convention on the Law of the Sea (UNCLOS), the
Territorial Sea is an area from the baseline to 12 nm offshore. Each coastal nation, in this case
the United States, may claim territorial sea and have sovereignty over the sea, airspace above it,
and the seabed and subsoil beneath it. Foreign flagged ships enjoy the right of innocent passage
while transiting the territorial sea. However, this right is subject to the laws and regulations
adopted by the coastal State in conformity with the Law of the Sea Convention and other rules
of international law relating to such passage.’

The United States has not ratified UNCLOS but exercises jurisdiction over the EEZ. For the
purposes of offshore wind development off of the United States, the UNCLOS Territorial Sea has
not been used to claim jurisdiction.’
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2.4  The Contiguous Zone (12 to 24 nm)

In accordance with UNCLOS, the Contiguous Zone is the area contiguous to a coastal nation’s
Territorial Sea, 12 nautical miles to 24 nautical miles. In its contiguous zone, a coastal nation
may take actions to prevent the infringement of its customs, fiscal, immigration or sanitary laws,
and regulations within its territory or territorial sea. The nation may also punish contravention
of those laws and regulations committed within its territory or territorial sea. To control traffic
of archaeological and historical objects found at sea, a coastal State may presume that their
removal from the seabed of the contiguous zone without consent is unlawful.

The current boundaries of the Contiguous Zone were established by President Clinton in 1999 as
part of the Presidential Proclamation No, 7219° and are consistent with Article 33 of the Law of
the Sea Convention.?

A proposal to develop offshore wind within this zone would not involve an infringement of a
state’s customs, fiscal, immigration, or sanitary laws and regulations. Therefore, development in
a contiguous zone would not likely give additional federal jurisdiction to a project.

BASELINE

STATE WATERS'
(0-3 NM)

TERRITORIAL SEA
(0-12 NM)

CONTIGUOUS ZONE
(12-24 NM)

EXCLUSIVE ECONOMIC ZONE (EEZ)
(12-200 NM)

EDGE OF THE
CONTINENTAL
MARGINZ

NOTE 1: Three nautical miles is
the jurisdictional limit for U.S. states
and some territories under domestic law,
with the exception of Texas, Florida's west coast,
and Puerto Rico, whose jurisdictions extend to 9
nautical miles offshore.

NOTE 2: The outer edge of the continental margin is a principal
basis for determining a coastal nation’s jurisdiction over seabed
resources beyond 200 nautical miles from the baseline.

MOTE 3: The continental shelf is depicted here based on its geological definition.
The term is sometimes used differently in international law.

Hlustration not to scale.
Several jurisdictional zones exist off the coast of the United States for purposes of international and domestic law. Within these
zones, the United States asserts varying degrees of authority over offshore activities, including living and nonliving resource
management, shipping and maritime transportation, and national security. A nation's jurisdictional authority is greatest near
the coast.
Figure 1: Lines of Jurisdiction in U.S. Waters. From Victorov, S.V. Primer on Ocean Jurisdictions: Drawing Lines in
1
the Water.



Bren School of Environmental Science & Management
CalWind: 2014 Group Masters Project

California

Figure 2: Project Region of Interest (ROI). Please note the western extent of the ROl is limited to our available data,
but for the purposes of the permitting chapter, the entire EEZ to 200 miles was considered.

2.5 Exclusive Economic Zone (3 to 200 nm)
Established by UNCLOS in 1982, the Exclusive Economic Zone (EEZ) is defined as the area
between a country’s baseline and 200 nm off of the coast. Within this area, each country has:

(a) “sovereign rights for the purpose of exploring, exploiting, conserving and managing
natural resources, whether living or nonliving, of the seabed and subsoil and the
superjacent waters and with regard to other activities for the economic exploitation and
exploration of the zone, such as the production of energy from the water, currents and
winds;

(b) jurisdiction as provided for in international law with regard to the establishment and use
of artificial islands, installations, and structures, marine scientific research, and the
protection and preservation of the marine environment, and

(c) other rights and duties provided for under international law.”
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As noted, the United States has not ratified UNCLOS but exercises jurisdiction over the EEZ. This
is particularly applicable to the development of an offshore wind farm, for it is under this clause
that the Federal government claims jurisdiction over projects within the EEZ.

3.0 Federal Permitting

Use of land under federal jurisdiction, including the outer continental shelf (OCS)', requires
permission in the form of a permit, lease, license or right-of-way, from the federal government.
The Energy Policy Act of 2005 (EPAct) was the first statute to explicitly govern offshore wind
energy development.” The act was passed in an effort to clearly delegate federal jurisdiction
over offshore wind energy by amending the Outer Continental Shelf Lands Act,® giving the
Secretary of the Interior, in consultation with other federal agencies, the authority to grant
leases, easements, or rights-of-way on the OCS.? In April of 2009, the Department of the Interior
(DOI) and the Federal Energy Regulatory Commission (FERC) signhed a Memorandum of
Understanding (MOU) confirming that the Secretary of the Interior has exclusive jurisdiction
over “the production, transportation, or transmission of energy from non-hydrokinetic
renewable energy projects on the OCS.” The Secretary of the Interior has since delegated these
responsibilities to the Bureau of Ocean Energy Management (BOEM), an agency within the DOI.

3.1 Federal Governing Laws and Regulations

A minimum of 16 federal laws regulate the installation of a wind farm on the OCS. From
sweeping environmental laws requiring federal agencies to follow a particular review process
(such as NEPA), to narrowly targeted laws that provide prescriptive guidance for environmental
performance (Bald and Golden Eagle Protection Act), federal regulation spans a wide range of
activities and protections. In this section, we identify and describe the major federal regulations
that will impact development of an offshore wind farm on the central California coast, and
identify the federal agency or agencies responsible for enforcement.

3.1.1 Code of Federal Regulations

The Code of Federal Regulations (CFR) is “an annual codification of the general and permanent
rules published in the Federal Resister by the executive departments and agencies of the Federal
Government”.'® The CFR contains the complete text of all current Federal Regulations.

3.1.2 Federal Register

The Federal Register is published every Federal working day and is, “the official gazette of the
United States Government. It provides legal notice of administrative rules and notices and
Presidential documents in a comprehensive, uniform manner. The Federal Register contains
Federal Agency Regulations, Proposed Rules and Public Notices, Executive Orders,
Proclamations, and other Presidential Documents.”**

" Consistent with Article 76 of UNCLOS and the 1958 Convention on the Continental Shelf, the U.S.
continental shelf is comprised of the sea-bed and subsoil of the submarine areas that extend beyond its
territorial sea throughout the natural prolongation of its land territory to the outer edge of the
continental margin, including that portion beyond 200 nautical miles from the baseline. Formally defined
at (43 USC §1301).
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3.1.3 The National Environmental Protection Act (NEPA)
The National Environmental Policy Act (NEPA) of 1969 is the foundation of environmental policy
making in the United States. Any project subject to federal jurisdiction (see Figure 2) must follow

the NEPA process, unless explicitly exempted, including projects that require permits from
federal agencies. NEPA was not designed to mandate prescriptive environmental actions, but
strives to guarantee informed federal decision-making. To comply with the statute, federal
agencies must evaluate potential environmental impacts of proposed actions, and consider
reasonable alternatives before an action is authorized. NEPA also established the Council on
Environmental Quality (CEQ) to advise agencies on the environmental impacts of their proposed

projects.

3.1.4 Bald and Golden Eagle Protection Act

The Bald and Golden Eagle Protection Act (BGEPA) is the
primary law concerning bald and golden eagles. The Act
prohibits anyone without a permit from “taking” eagles,
inclusive of their parts, nests, or eggs.'?> The BGEPA defines
“take” to include “pursue, shoot, shoot at, poison, wound, kill

capture, trap, collect, molest or disturb” [16 USC 668 & 668c].

The original act was passed in 1940, and was subsequently
amended to include the golden eagle in 1962.

3.1.5 Clean Air Act

The Clean Air Act (CAA) became law in 1970 and was
amended in 1990. The act was designed “to protect and
enhance the quality of the Nation’s air resources so as to
promote the public health and welfare and the productive
capacity of its population” [42 CFR §7401 (b)(1)].

The EPA has been tasked with developing regulations and

What is a Federal Action?

NEPA defines Federal Actions
as: “...projects, activities, or
programs funded in whole or in
part under the direct or indirect
jurisdiction of a federal agency,
including those carried out by
or on behalf of a federal
agency; those carried out with
federal financial assistance;
those requiring a federal
permit, license, or approval;
and those subject to state or
local regulation administered
pursuant to a delegation or

approval by a federal agency.”
Source:
http://www.nature.nps.gov/protectingrestor
ing/do12site/01_intro/013_actions.htm

implementing the CAA. While utilizing wind to generate power alleviates some air pollution
associated with fossil fuel based energy production, the CAA still maintains jurisdiction over

portions of an offshore wind project.

3.1.5.1 General Conformity Rule
General Conformity Determination

The EPA promulgated the General Conformity Rule in 1993 in an effort to ensure that Federal
actions conformed to applicable host State Implementation Plans (SIP), which contain specific
air emission standards.® In the case of the Cape Wind Energy Project, several activities, such as
preconstruction survey operations, installation of the wind turbines and electrical service
platforms, offshore cable installation, maintenance and repair, and de-commissioning would be

subject to the SIP and would require an air emissions assessment.

If a project’s air emissions violate applicable SIP standards, BOEM can issue a lease that
stipulates that the project developer purchase emission reduction credits or conduct a type of
mitigation. The Cape Wind project was required to purchase Emission Reduction Credits to
offset the projected emissions of installation activities before construction.'
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Conformity to Onshore Standards

In accordance with Section 328(a) of the CAA, if a project located on the OCS is within 25 miles
of the States’ seaward border, EPA is required to extend onshore air pollution control
requirements to the OCS sources. Pursuant to the CAA statute, EPA promulgated 40 C.F.R. Part
55, which established requirements to control air pollution from OCS sources. This regulation
was created to maintain federal, state, and local ambient air quality standards, and to comply
with the provisions of part C of title | of the CAA (the Prevention of Significant Deterioration of
Air Quality requirements)." Sources located on the OCS, out to 25 miles offshore, are required
to comply with the same requirements as corresponding onshore sources. Therefore, the
attainment status of the area onshore closest to the source will determine a wind project’s
requirements. As an example, the attainment status of Santa Barbara County is included in Table
1.

In the case of Cape Wind, emissions generated during the two year construction process were
predicted to exceed major thresholds for an ozone nonattainment area, and as such the project
was subject to New Source Review (NSR)., an arduous process in itself.’® In addition, an Outer
Continental Shelf Air Permit may be required to account for emissions from emergency
generators, or any other source of air pollution associated with a proposed project.

The OCS statutory requirements under section 328 of the CAA are codified under 40 C.F.R. part
55. OCS regulations create procedures that require an applicant seeking to construct and
operate an OCS source to identify federal, state, and local regulations from the corresponding
onshore area. Regulations apply, as a matter of federal law, to the OCS source. OCS permit
application then follows the procedural requirements for federal permitting outlined in 40 C.F.R.
part 124, and the permitting agency (generally, EPA) issues a permit that meets all federal
requirements.
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Table 1: Santa Barbara County Attainment Status

Federal Attainment State Attainment

Air Contaminate

Status Status

Ozone Attainment Nonattainment
PM2.5 Attainment Unclassified

PM10 Attainment Nonattainment
Carbon Monoxide Attainment Attainment
Nitrogen Dioxide Attainment Attainment
Sulfur Dioxide Attainment Attainment
Sulfates NA Attainment
Lead NA Attainment
Hydrogen Sulfide NA Attainment,
Visibility Reducing NA Unclassified

Particles

3.1.6 Clean Water Act

The Clean Water Act of 1977 (CWA) is an extension of the Federal Water Pollution Control Act of
1948 and the Federal Water Pollution Control Amendments of 1972. The CWA was enacted to
conserve and restore the quality of the nation’s waterways, and applies to offshore wind
development under §401 and §404.

3.1.6.1 Section 401

Under Section 401 of the CWA, States are required to certify that discharges authorized by
federal permits will not violate the state’s water quality standards. Section 401 of the CWA gives
states considerable power in the permitting process and can be an effective tool for protecting
water quality, as Federal agencies may not issue a permit or license for an activity until the state
or tribe under whose jurisdiction the discharge would occur issues a Section 401 certification.
State and local water quality control boards perform a review of a proposed project as described
on page 53. There are no additional submittal requirements for this review beyond what is
already required by Federal and State lead agencies.

3.1.6.2 Section 404

Under Section 404 of the CWA, a permit is required if the applicant intends to dispose of
dredged or fill materials into U.S. Waters. Dredging and/or fill activities are likely to occur in
conjunction with the installation of any buried transmission cables used to export power
produced by an offshore wind farm back to land.

3.1.7 Coastal Zone Management Act

The Coastal Zone Management Act (CZMA) was established “to preserve, protect, develop, and
where possible, to restore or enhance, the resources of the Nation’s coastal zone for this and
succeeding generations.”’” The act encourages states to develop coastal zone management
plans to coordinate the use of resources. State plans approved by the Secretary of Commerce
are eligible to receive federal monetary and technical assistance.’ California’s version of a CZMP,
The California Coastal Management Program, was approved by the federal government in
1977.%
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3.1.8 Energy Policy Act of 2005

The Energy Policy Act of 2005 (EPAct, 42 USC §13201) was signed into law in August of 2005 by
George W. Bush and was the first significant revision to U.S. energy policy in over a decade. The
Act works to influence the energy mix of the United States by providing tax incentives and loan
guarantees to entities involved with the development of new energy technology.*’

3.1.9 Endangered Species Act

The Endangered Species Act of 1973 (ESA) was established to protect and conserve endangered
and threatened fish, wildlife, and plant species and their habitats. Section 7 of the Act
specifically states that any action carried out or authorized by the Federal government cannot
be likely to jeopardize the continued existence of a listed species, or destroy or adversely modify
designated critical habitat.?

3.1.10 Federal Aviation Act

The Federal Aviation Act of 1958 created the Federal Aviation Agency, later to be renamed the
Federal Aviation Administration (FAA), to be responsible for civil aviation safety. In 1967, the
FAA became part of the Department of Transportation (DOT) pursuant to the Department of
Transportation Act. The FAA is responsible for implementing the Federal Aviation Act and
promulgated regulations to promote air safety and the efficient use of the navigable airspace.
FAA regulations prohibit obstructions that would be detrimental to aircraft safety and require
FAA to conduct an aeronautical study to determine if new construction will create hazards to air
navigation. Per Title 14 CFR Part 77, objects over 200 feet above grade level in height must be
reviewed by FAA. Failure to receive approval from the FAA may result in fines of up to
$1,000/day until a notice of No Obstruction is received. For reference, the Principal Power
WindFloat system currently deployed off of Portugal supports turbines with hub heights of
approximately 80-100 meters (260-330 feet).?*

The Federal Aviation Act also contains protocols for the review of potential air navigation
hazards by the U.S. Department of Defense (DoD). Title 32 C.F.R. Part 211 stipulates that the
U.S. Department of Transportation/FAA coordinates its review efforts with the DoD. For
additional information on initiating and completing the FAA and DoD review process please see
Section 3.3.1.

3.1.11 Fish and Wildlife Coordination Act

The Fish and Wildlife Coordination Act (FWCA) was initially passed in 1934 and attempted to
place wildlife conservation considerations on equal footing with economic development.?
Although the Act was primarily intended to address wildlife threats created by water resource
projects, it also required that intra-agency coordination and impact assessments extend to all
development-related federal actions, and is applicable to offshore wind developments located
in federal waters. While agency coordination and impact assessment are also required by NEPA,
the FWCA specifically designates the U.S. Secretary of the Interior (via the U.S. Fish and Wildlife
Service) as responsible for the coordination of this information. Additionally, the FWCA, “...
requires U.S. Department of Energy to consult with the Fish and Wildlife Service whenever it
plans to conduct, license, or permit an activity involving the impoundment, diversion,
deepening, control, or modification of a stream or body of water.”*?

In the context of a privately developed offshore wind energy project located in federal waters,
the primary impact of the FWCA is to require assessment, coordination, and mitigation of a
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project’s impacts between the U.S. Fish and Wildlife Service and all other involved federal, state,
and local agencies. Note that many of these activities are also required and addressed by the
requirements of NEPA (page 6) and CEQA (page 34).

3.1.12 Magnuson-Stevens Fishery Conservation Act / Sustainable Fisheries Act

In accordance with the Magnuson-Stevens Fishery Conservation Act (MSA), amended by the
1996 Sustainable Fisheries Act (SFA), regional fishery management councils, in this case the
Pacific Fishery Management Council (PFMC), identify areas necessary for spawning, breeding,
feeding, or growth to maturity of their managed species as Essential Fish Habitat (EFH).2** The
PMFC manages the EEZ off the coast of Washington, Oregon and California, and manages about
119 species of marine life.”> EFH can consist of the water column, the underlying sea floor, and
water quality parameters such as salinity, temperature, and nutrient content.

3.1.13 Marine Mammal Protection Act

The Marine Mammal Protection Act (MMPA) was passed in 1972 in an effort to curb declines of
population such as Cetaceans and Pinnipeds.”® The MMPA makes it illegal to “take” or “harass”

any marine mammal without prior authorization and also prohibits the act of importing marine

mammals or marine mammal products into the Unites States.”’

3.1.14 Migratory Bird Treaty Act

The original Migratory Bird Treaty Act (MBTA) was passed in 1918 and provides the framework
for implementing the United States’ commitment to bilateral treaties or conventions with
Canada, Mexico, Japan, and Russia. Each of the treaties protects selected species of birds, over
800 species in all, and provides specific hunting seasons for select game birds.”® Specifically, the
MBTA states that it is unlawful to “pursue, hunt, take, capture, kill, possess, sell, purchase,
barter, import, export, or transport any migratory bird, or any part, nest, or egg or any such bird,
unless authorized under a permit issued by the Secretary of the Interior.”?® A species qualifies
for protection under the MBTA if there is convincing evidence that the species naturally occurs
in the United States or its territories (note that nonnative species are not protected under the
act).”” According to our research, there are 387 species of birds on or within 1.5 km of the
Channel Islands National Park consisting of 12 seabird (pelagic) species, 30 shorebirds, and 345
land bird species.*

3.1.15 National Historic Preservation Act

Section 106 of the National Historic Preservation Act (NHPA) of 1966 requires that any federal
agency assess the impacts of its actions, or the actions that it authorizes, on historic resources
and afford the Advisory Council on Historic Preservation (ACHP) an opportunity to review
them.?! These resources can include any district, site, building, structure, or object that is
included in or eligible for inclusion in the National Register.*” In relation to an offshore wind
project, historic resources include: “historic shipwrecks, sunken aircraft, lighthouses, and
prehistoric archaeological sites that have become inundated due to the 120-meter rise in global
sea level since the height of the last ice age (ca. 19,000 years ago).”**** Routing transmission
cables from an offshore wind farm to shore may interfere with sites at this depth. In addition to
submerged artifacts, the NHPA addresses visual impacts to onshore historical resources during
the review process. This creates a potential enforcement nexus for the ACHP if viewsheds
associated with historic resources on the central coast are impacted by an offshore wind farm.

10



Bren School of Environmental Science & Management
CalWind: 2014 Group Masters Project

3.1.16 Outer Continental Shelf Lands Act
The Outer Continental Shelf Lands Act of 1953 (OCSLA, 43 U.S.C. 1331 - 1356, P.L. 212, Ch. 345,
August 7, 1953, 67 Stat. 462) defines the Outer Continental Shelf (OCS) as,

“all submerged lands lying seaward of State coastal waters (3 miles offshore) which are
under U.S. jurisdiction. The statute authorized the Secretary of Interior to promulgate
regulations to lease the OCS in an effort to prevent waste and conserve natural
resources and to grant leases to the highest responsible qualified bidder as determined
by competitive bidding procedures.”*

The OCS extends seaward to the 200 nautical-mile limit of the EEZ (see page 4) and is subject to
all federal laws. OCSLA includes numerous amendments, including those created in 1978 that,

“...provide(s) for the cancellation of leases or permits if continued activity is likely to
cause serious harm to life, including fish and other aquatic life. It also stipulates that
economic, social, and environmental values of the renewable and nonrenewable
resources are to be considered in management of the 0CS.”**

As it pertains to the development of an offshore wind energy project, BOEM (see page 12) is the
lead agency responsible for the administration of OCSLA. A project must comply with initial
requirements for construction as well as operate under agreed parameters regarding incidental
take of wildlife to avoid enforcement action up to and including the termination of a lease.

3.1.17 Ports and Waterways Safety Act of 1972

The Ports and Waterways Safety Act of 1972 (33 U.S.C. §§1221, amended by the Port and
Tanker Safety Act of 1978 (PTSA) and the Oil Pollution Act of 1990)* “is designed to promote
navigation, vessel safety, and protection of the marine environment,”*® and authorizes the US
Coast Guard (USCG) to regulate navigable waters of the US to execute this mission. The PTSA
places the safety of US navigable waters as a national priority, and requires coordination
between federal agencies and state and local stakeholders:

The Ports and Waterways Safety Act of 1972 and subsequent amendments require that
structures installed within United States waters comply with U.S. navigational standards.
Verification and enforcement of this requirement are conducted by the USCG as part of the
PATON permit process described in Section 3.3.14.

3.1.18 Rivers and Harbors Act of 1899

The Rivers and Harbors Act of 1899 (33 U.S.C. 403) is the oldest federal environmental law in the
United States. Section 10 of the Act prohibits the unauthorized obstruction or alteration of any
navigable water of the United States (e.g., anchoring cables, aids to navigation) without a
permit.*

3.2 Federal Regulatory Bodies

Regulation and enforcement of the 16 federal laws that will impact the development of a wind
farm on the central California coast are conducted by a minimum of nine federal bodies.
Although BOEM acts as lead agency for the NEPA process, several other agencies assume lead
responsibility for regulation and issuance of permits that are not included in NEPA. In this
section we identify and describe the federal bodies that would participate in the permitting
process for a wind energy development in the CalWind ROI.

11
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3.2.1 Department of the Interior
The United States Department of the Interior (DOI) is the executive-level federal department
responsible for the conservation and management of most federal lands and resources. The DOI
currently manages 500 million acres of land (including National Parks) and over one billion acres
offshore. The DOI was established in 1849 and at present contains ten federal bureaus and
agencies, including:

e Bureau of Ocean Energy Management (BOEM)

e U.S. Fish and Wildlife Service (FWS)

e Bureau of Indian Affairs

e National Park Service

e U.S. Geological Survey

The DOl is organized under the authority of the Secretary of the Interior, a cabinet-level
Presidential appointee. While the various bureaus, services, and agencies that constitute the
DOI have statutory authority to promulgate and enforce regulations, the Secretary retains the
right to waive existing rules or create new regulations as deemed appropriate. In the case of
offshore wind development, the Secretary has the ability to overrule lawsuits pertaining to
alleged environmental impacts of a project if the benefits of a project are seen to outweigh the
negative impacts. This scenario was illustrated with the Secretary’s intervention into the Cape
Wind project off the coast of Massachusetts in 2010.3’

3.2.2 Bureau of Ocean Energy Management

The Bureau of Ocean Energy Management (BOEM) is a Bureau within the Interior Department
and is the federal agency responsible for offshore Renewable Energy Programs and grants
leases, easements, and rights-of-way for orderly, safe, and environmentally responsible
renewable energy development activities.*® The regulatory framework that guides the BOEM
process is published in the Federal Register Title 30, which refers to Mineral Resources." In order
for any person to construct, operate or maintain any facility that produces or transports
electricity on any part of the OCS, a lease, easement, or right-of-way must be issued by BOEM
pursuant to the OCS Lands Act (OCSLA), as discussed on page 11.

BOEM is the lead agency for the NEPA process for offshore energy development and is required
to execute and enforce a number of regulations, including NEPA and OCSLA. Additionally, BOEM
directs federal funds to conduct studies of the OCS environment and makes these studies
available for public use. Such studies include data relating to marine mammals, birds, and fish
species. Developers wishing to pursue an offshore wind development are urged to begin
consultations with BOEM at the earliest possible stage to ascertain the permitting requirements
for their project and to take advantage of all available data.

BOEM Task Force

A BOEM Task Force to coordinate requirements for wind energy development may be requested
by the Governor of a state, and is a prerequisite for creating streamlined, uniform standards for
the development of offshore wind projects. The California Governor has not requested such a

" Within Title 30, Part 585 - Renewable Energy And Alternate Uses Of Existing Facilities On The Outer
Continental Shelf [30 CFR 585].%
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task force, although the Governors of Oregon and Hawaii have and are proceeding with
development of pilot offshore projects. For additional information please see page 56.

3.2.3 United States Fish and Wildlife Service

The United States Fish and Wildlife Service (FWS) is a Bureau within the Interior Department and
has been given the mission, “to work with others to conserve, protect and enhance fish, wildlife
and plants and their habitats for the continuing benefit of the American people.”*® Established
in 1940, FWS manages vast amounts of onshore and offshore lands in addition to the U.S.
National Park system. The Service’s onshore management includes over 550 National Wildlife
Refuges and “thousands of small wetlands and other special management areas.”*° The primary
functions of the FWS are as follows:

“Enforce federal wildlife laws (including the Endangered Species Act),

e Protect endangered species,

e Manage migratory birds,

e Restore nationally significant fisheries,

e Conserve and restore wildlife habitat such as wetlands,

e Help foreign governments with their international conservation efforts, and

e Distribute hundreds of millions of dollars, through (the) Wildlife Sport Fish and
Restoration program, in excise taxes on fishing and hunting equipment to State fish and
wildlife agencies.”*

The wide-ranging mission of the FWS will result in significant Service involvement in the
permitting process of an offshore wind farm. The FWS will play a central role in the NEPA review
process, is responsible for issuing federal incidental take permits, and will determine compliance
with the Endangered Species Act. Additionally, the FWS coordinates wildlife protection
measures with other federal agencies. Further, as the FWS has been granted law enforcement
powers, officers with the Service have legal authority to review projects for compliance and
issue necessary enforcement actions.

The FWS shares lead agency responsibilities for the MMPA with NMFS. Under the MMPA, FWS is
responsible for the protection of manatees, dugongs, sea otters, walruses, and polar bears.”

In addition to lead agency responsibilities under the MMPA, the FWS is the lead agency
concerning MBTA, however, other agencies are also often involved, including local state wildlife
agencies. In 2009, the Minerals Management Service (now BOEM) entered into a Memorandum
of Understanding (MOU) with FWS to “strengthen migratory bird conservation through
enhanced collaboration between the MMS and the FWS.”** Under this MOU, BOEM
communicates with FWS in regards to projects that may impact migratory birds and/or
threatened or endangered species. BOEM uses the NEPA process to identify proposed projects’
impacts to migratory birds or their habitats. MBTA does not specifically require the acquisition
of any specific document or permit; however, FWS can utilize the act as a nexus for enforcement
if considerable impacts to migratory birds are noted. Developers should consult with FWS early
in the process to create species mitigation plans to address potential impacts before they occur.

3.2.4 Environmental Protection Agency

The Environmental Protection Agency (EPA) is an independent, executive-level federal agency
created in 1970 by President Richard Nixon in response to the growing environmental
movement of the time. In the broadest terms, the mission of EPA is to, “...protect human health

13
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and the environment,”** and the Agency conducts this mission using a variety of methodologies,
including the development and enforcement of regulations, grant giving, scientific research,
sponsoring partnerships with private-sector entities, educating, and publishing.*?

The EPA is currently divided into nine regions, with each region working to achieve its own goals
and operating under its respective Strategic Plan. EPA Region 9 consists of Arizona, California,
and Nevada, with headquarters located in San Francisco, California. EPA Region 9 would act as
the EPA point of contact for wind energy developers considering a project in the CalWind ROL.

The EPA’s primary role in the permitting of an offshore wind energy development is to review
the project for conformance with the Clean Air Act and the Clean Water Act. In so doing, EPA
coordinates review efforts with state agencies responsible for the implementation of standards
and enforcement actions as part it’s responsibilities under the NEPA process.

3.2.5 National Marine Fisheries Service

The National Marine Fisheries Service (NMFS) is an agency within the National Oceanic and
Atmospheric Administration (NOAA), which falls under the Department of Commerce and the
authority of the Secretary of Commerce. The mission of NMFS is the, “Stewardship of living
marine resources through science-based conservation and management and the promotion of
healthy ecosystems.”** NMFS is responsible for “the management, conservation and protection
of living marine resources within the United States Exclusive Economic Zone”** and attempts to
balance, “multiple public needs and interests in the sustainable benefits and use of living marine
resources, without compromising the long-term biological integrity of coastal and marine
ecosystems.”*> NMFS seeks to accomplish these goals through the drafting and enforcement of
regulations, scientific research, and public outreach and education. NMFS enforces the
Endangered Species Act and Marine Mammal Protection Act as they pertain to threatened or
endangered marine life.** NMFS shares lead agency responsibilities for the MMPA with FWS.
Under the MMPA, NMFS is responsible for the management of whales, dolphins, porpoise, seals,
and sea lions.”’

3.2.6 Federal Aviation Administration

The modern Federal Aviation Administration (FAA) was created as an independent federal
agency by the Federal Aviation Act of 1958, and was reorganized under the Department of
Transportation in 1967.% The mission of the FAA is to “provide the safest, most efficient
aerospace system in the world.”*® One of the FAA's responsibilities for air traffic safety is the
requirement to regulate objects that may pose a hazard to air traffic. This responsibility provides
the mandates that the agency review construction plans for an offshore wind farm. Project
developers seeking FAA review use the process discussed in Section 3.3.1.

Federal law requires the FAA to consult with other impacted parties, including the Department
of Defense (DoD). The authority of the FAA / DoD to regulate airspace safety results in
potentially significant impacts to developers of offshore wind farms. Early consultation is
recommended in order to identify and avoid conflicts with existing airspace uses.

3.2.7 Federal Energy Regulatory Commission

The Federal Energy Regulatory Commission (FERC) is an independent, executive agency
responsible for the regulation of interstate transmission of natural gas, oil, and electricity, as
well as the regulation of natural gas and hydropower projects.*” FERC holds wide-ranging
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authority over interstate energy transmission, and is responsible for permitting issues
associated with offshore hydrokinetic energy projects. Although FERC reviews the siting of some
electricity generation projects, it is not involved with the permitting of an offshore wind energy
project located on the OCS, and therefore is not directly relevant to project developers.

3.2.8 Army Corps of Engineers

The Army Corps of Engineers (ACOE) is a department of the DoD and is broadly responsible for
delivering “...vital public and military engineering services; partnering in peace and war to
strengthen our Nation’s security, energizing the economy and reducing risks from disasters.
ACOE was formally created by the U.S. Congress in 1779 and was initially intended to provide
fortifications and general engineering works for military purposes. The mission of the ACOE has
expanded considerably since that time, and today it exists as the single branch of federal
government that is single-handedly capable of planning, designing, and executing large-scale
civil engineering projects. The ACOE is the lead agency for the Rivers and Harbors Acts of 1890
and 1899, which granted ACOE the “authority to regulate most kinds of obstructions to
navigation...”, which ACOE has used to regulate dumping, dredging, and discharge into navigable
waterways. With the passage of the Federal Water Pollution Control Amendments of 1972,
tasked ACOE with the review of projects under Sections 404 and 410 of that legislation. Looking
forward, ACOE will be involved with the review of offshore wind farm proposals to ensure
legislative compliance, and will work with other agencies, such as EPA and state water quality
boards, to achieve that mission.

748

3.2.9 United States Coast Guard

The United States Coast Guard (USCG) was created in 1790 and today is the only military
organization within the Department of Homeland Security (DHS).*”® The Ports and Waterways
Safety Act of 1972 authorized the USCG to supervise vessel traffic, ensure safety, and protect
the marine environment. According to the USCG, structures installed within the marine
environment are required to comply with U.S. navigational standards. Due to the considerable
size of an offshore wind turbine, proper markings must be installed to gain compliance. These
markings are classified as Private Aids to Navigation (PATON) and require a permit from the
USCG prior to placement in navigable waterways. Markings, lighting, or other aids to navigation
required under a PATON permit are additional to those required by FAA or DoD. The process of
applying for a PATON permit is discussed on page 30.

The USCG is divided into 17 Districts that span all U.S. states and territories. District 11 of the
USCG includes the states of California, Nevada, Arizona, and Utah, and extends to the coastal
and offshore waters of Mexico and Central America down to South America. District 11
headquarters are located in Alameda, California, on San Francisco Bay.>°

3.2.10 Advisory Council on Historic Preservation

The Advisory Council on Historic Preservation (ACHP) was created in 1966 by the National
Historic Preservation Act (NHPA) and has the mission to promote “...the preservation,
enhancement, and sustainable use of our nation’s diverse historic resources, and advises the
President and the Congress on national historic preservation policy.”*

Section 106 of the NHPA provides ACHP with statutory authority and responsibility to review

federal actions for compliance with the NHPA. To this end, “the ACHP is the only entity with the
legal responsibility to encourage federal agencies to factor historic preservation into federal
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project requirements.””* ACHP accomplishes this mission by participating in the NEPA process
for federal actions (including the issuance of permits), such as in the review of offshore wind
farm proposals.

3.3  Federal Approval and Permitting Process

To develop a wind energy project on the central California coast a minimum of 17 separate
approvals must be secured from the federal government, in addition to state and local approvals
described elsewhere in this text. The exact number of approvals that will be required for a
specific project will vary based on the details of a particular project. Review and approval for 5
of the required permits occurs as part of the NEPA process. Five additional permits are required
that are processed outside of NEPA and are the responsibility of the project developer to obtain.
In this section we identify and describe the federal approvals that may be required, and provide
timeframes for each, as available.

3.3.1 FAA Determination

Project proponents are required to submit the project to FAA for an Obstruction
Evaluation/Airport Airspace Analysis (OE/AAA) review prior to construction. The Notice of
Proposed Construction or Alteration (FAA Form 7460-1) shall include a map showing the specific
locations (latitude and longitude or GPS coordinates) of each turbine, associated elevations of
the turbine base, and overall height above mean sea level. The applicant may also submit a
preferred lighting and marking scheme, however, it is not required.>> While the FAA will not
perform cursory feasibility reviews of projects, developers may want to consult with FAA
officials at the earliest stages of a project to avoid a “Determination of Hazard” finding later in
the permitting process.

FAA Determination

After completion of the review process, which involves widespread pubic distribution and
review, the FAA OE/AAA will make a determination on the proposed construction or alteration.
Determinations are categorized to be applicable to most scenarios and are explicitly described in
FAA Order JO 7400.2J.>* In summary, the determinations are as follows:

1. “Does not Exceed” — This determination will be issued if the structure does not exceed
obstruction standards.

2. “Exceeds But Okay” — This determination will be issued if the structure exceeds
obstruction standards but does not result in a substantial adverse effect and is either a
temporary, or existing structure.

3. “Notice of Presumed Hazard” — This determination will be issued if the structure
exceeds obstruction standards and/or has an adverse effect upon navigable airspace.

4. “Determination of No Hazard” — This determination will be issued if the structure
exceeds obstruction standards but does not result in a substantial adverse effect.

5. “Determination of Hazard” — This determination will be issued if the structure would
have or has a substantial adverse effect.>*

DoD Siting Clearinghouse Reviews

Project submittal to the FAA results in DoD review, and no additional action is needed by a
project developer if the proposed project is not on a military installation. If the proposed project
is located on a military installation and therefore not under FAA jurisdiction, a developer must
submit the project directly to the DoD Siting Clearinghouse for review. Federal Rule 32 C.F.R.
Part 211 contains provisions for the process under which DoD reviews projects for mission
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compatibility. Unlike the FAA, the DoD is capable of conducting informal reviews of projects
when requested.”

Due to the strong presence of DoD interests in the ROI, it is highly advisable that project
developers request an informal DoD review of any proposed project as early in the planning
process as possible. DoD objections to a project in the ROI could have significant negative
consequences, many of which could be determined via early consultation.

Process Time

The Notice of Proposed Construction or Alteration should be submitted 8-12 months to the FAA
prior to the planned construction date to allow for the completion of required aeronautical
studies.”

3.3.2 OCS Lease

Competitive Lease

To initiate the leasing process, BOEM will publish a Request for Interest in the Federal Register
to gauge public interest in development of an identified portion of the OCS. If multiple parties
are interested in development on the same tract of the OCS, then a competitive lease process
begins. Bids are acquired through an auction process for each lease, which triggers a proposed
sale notice with a comment period of 60 days. Subsequently, a final sale notice is published in
the Federal Register at least 30 days prior to the sale [30 CFR § 585.211]. In addition, BOEM will
publish calls for Information and Nomination in the Federal Register with a comment period of
45 days to gauge interest in the lease.

If a lessee is interested in responding to a Request for Interest, the party must provide the
following information:

e Area of the potential lease

e General description of objectives and facilities required to achieve those objectives.

e General schedule of proposed activities, including those leading to commercial
operations.

e Available pertinent data and information concerning renewable energy and
environmental conditions in the area of interest. [30 CFR § 585.213]

While evaluation of bids varies by auction method, BOEM reserves the right to determine the
winner based on the highest monetary bid from a technically and financially qualified applicant
[30 CFR § 585.222(b)].

On July 31, 2013, Deepwater Wind became the first developer to obtain a lease for commercial
offshore wind development via a competitive auction. Deepwater Wind’s winning bid of $3.8
million secured the right to begin initial studies in the project area. Deepwater Wind paid
$900,000 to participate in the auction and will pay approximately $500,000 a year in rental fees
until the project is operational, at which point a royalty will be paid based on the value of the
energy produced.’®
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Non-Competitive Lease

In the event that there is no Call for Information and Nomination, a potential lessee may submit
an unsolicited request for a commercial lease on the OCS. BOEM will then publish a Request for
Interest to determine if competitive interest exists for the identified location. If competitive
interest is identified, BOEM will proceed with the competitive lease process identified above.
However, if no other parties express interest, a public notice will be published in the Federal
Register proclaiming that no competitive interest exists. If, after a Call for interest, only one
party shows interest, BOEM may proceed with a non-competitive lease.

Distribution of Government Revenues

In accordance with the amendments to the OCS Lands Act described in the EPAct, 27% of
revenues received by the Federal Government from project payments located on the OCS are to
be distributed to states located within 15 miles of the geographic center of the project [43 USC
§1337(p)(2)(B)]. The funds are allocated in accordance to a formula based on states’ distance
from a project.’

Once a lease is awarded, lease fees are charged to the lessee at a per acre rate until a project
reaches a production stage. These rates (as of 2013) are approximately $3 per acre and once the
project starts to produce energy, a portion of the proceeds will be deducted to maintain the
lease. All funds are sent to the US Treasury [30 CFR §585.500].°’

Site Assessment Plan

Once a party is awarded a lease, the lessee will have 6 months to submit a Site Assessment Plan
(SAP) to BOEM for approval. The SAP must demonstrate that the applicant has planned and
prepared the proposed site activities in a manner that ensures safety, and to the extent
practicable, will not cause undue harm or damage to natural resources [30 CFR § 585.606]. In
addition, the plan describes activities proposed on the OCS, including lessee plans to assess the
resource (e.g., meteorological towers or oceanographic data analysis) [30 CFR § 585.605].

SAPs vary in length and complexity depending on the details of each individual project, however,
the report must include the results of numerous geological and geophysical, archeologic_gl, and
biological surveys which can be quite substantial (500-1000+ pages) in cost and length.>"

Construction and Operation Plan

After a Site Assessment Plan is approved, the lessee has up to 4.5 years to submit a Construction
and Operations Plan (COP) for approval. This stage requires detailed plans for the construction
and operation of a wind energy project on the lease. After the COP is approved, the lessee will
be granted an operation term of 25 years. During the operation of the lease, the applicant must
continue to comply with BOEM regulations and submit reports.

It should be noted that numerous annual reporting duties could be required as a result of the
lease and permitting process depending on site-specific characteristics. In the case of Cape
Wind, there are unique annual reporting requirements that are linked to approved avian and bat
monitoring plans required on the lease.’

In the case of Cape Wind, a SAP was not required because the project of grandfathered into the process
and able to proceed directly to the COP.
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In the rare instance that a SAP and COP could be prepared within the same 6 month timespan, a
combined SAP/COP document may be submitted.’

At the completion of the BOEM process, a successful developer is awarded a Commercial Lease
of Submerged Lands for Renewable Energy Development on the OCS.

3.3.3 NEPA Process

Lead Agency

In the case of proposed offshore wind development in federal waters, BOEM is the lead federal
agency, and in this role must facilitate the development of necessary NEPA documents for each
stage of the project. Any state or federal agency with jurisdiction over or expertise on
environmental issues associated with a project may participate in the process as a cooperating
agency. BOEM is required to request involvement of cooperating agencies as early as possible in
the process [40 CFR §1501.6]. Agencies reserve the right to decline BOEM’s request.

The NEPA Process
There are three levels of NEPA analysis, which vary in data, financial, and temporal intensity
according to estimated effects of a proposed project on the environment. These three levels
include:
e Categorical exclusion determination
e Preparation of an environmental assessment/finding of no significant impact (EA/FONSI)
e Preparation of an environmental impact statement (EIS)*®

Categorical Exclusion

A project can receive categorical exclusion from a detailed environmental review if the proposed
project meets pre-established agency criteria to have no significant environmental impact.
Through a public review process, BOEM has developed a list of activities that are categorically
excluded from further environmental review. This list of activities, documented in 43 CFR §
46.210, contains activities such as “personnel actions and investigations and personnel services
contracts,” and may be amended via additional public review processes.* It is highly unlikely
that an offshore wind project would be granted a categorical exclusion.

Environmental Assessment

An Environmental Assessment (EA) serves to analyze the environmental effects of a proposed
action to determine the significance of potential impacts. If the impacts prove to be potentially
significant,” BOEM will prepare an Environmental Impact Statement (EIS) to further assess the
identified impacts. If the EA determines that the proposed action does not represent a

VuSignificantly" as used in NEPA requires considerations of both context and intensity:

(a) Context. This means that the significance of an action must be analyzed in several contexts such as
society as a whole (human, national), the affected region, the affected interests, and the locality.
Significance varies with the setting of the proposed action. For instance, in the case of a site-specific
action, significance would usually depend upon the effects in the locale rather than in the world as a
whole. Both short- and long-term effects are relevant.

(b) Intensity. This refers to the severity of impact. Responsible officials must bear in mind that more than
one agency may make decisions about partial aspects of a major action. [CEQ Regulations Sec. 1508.27]%

19



Bren School of Environmental Science & Management
CalWind: 2014 Group Masters Project

significant environmental impact, the agency will issue a Finding of No Significant Impact
(FONSI), which may contain actions an agency will take to mitigate potentially significant
impacts. A project developer may be responsible for providing resources to complete the NEPA
process depending on the project stage during which the NEPA takes place. Typically,
developers hire experienced consultants to prepare the appropriate documentation.
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The NEPA Process
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Figure 3: The NEPA Process as described in CEQ’s A Citizens Guide to the NEPA.*®
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Environmental Impact Statement

An EIS is triggered by EA findings of significant impact(s), or initiated by an agency that has
forgone the EA process, acknowledging the potential impacts of a specific project. Compared to
an EA, an EIS is a more detailed evaluation of a proposed action’s potential impacts and
alternatives.

Scoping, the first step in the EIS process, determines the appropriate content of the EIS report.
Scoping heavily relies on public participation and input to identify important stakeholder issues
associated with the project.®

Based in part on the issues identified in the scoping process, the lead agency, BOEM in this case,
completes a Draft EIS, which contains a complete description of the potential impacts of the
proposed action, as well as alternatives to the proposed action that may lessen the
environmental impact.

The Draft EIS is then made available to the public for a minimum of 45 days for review and
comment and announced in the Federal Register." Public comments, administered orally at
public meetings or via written statements, are each individually considered by the lead agency.

BOEM accounts for and responds to all public comments deemed relevant within a separate
section of the Final EIS. However, some comments are grouped into categories, and do not
receive individual attention in the EIS document. Based on the substance of Draft EIS comments,
BOEM may consider other alternatives or refine existing text. These changes are then
incorporated into the Final EIS, which is subsequently released to the public via the Federal
Register.

The Record of Decision (ROD) is the last step in the NEPA process for an agency. The ROD is a
document which summarizes the findings of the EIS, identifies examined alternatives, highlights
required environmental mitigation measures, and discusses any regulatory or monitoring
commitments.®? Monitoring commitments may include construction, post construction, and/or
decommissioning monitoring, and/or studies to examine a project’s impact.

3.3.4 ESA Section 7 Consultation

The Endangered Species Act of 1973 (ESA) was established to protect and conserve endangered
and threatened fish, wildlife, and plant species and their habitats. Section 7 of the Act
specifically states that any action carried out or authorized by the Federal government cannot
be likely to jeopardize the continued existence of a listed species, or destroy or adversely modify
designated critical habitat.?

Lead Agency

The National Marine Fisheries Service (NMFS) administers consultations that pertain to marine
and anadromous species, while the United States Fish and Wildlife Service (FWS) considers
federal actions pertaining to select pelagic (seabirds), terrestrial and freshwater species. Each
federal action agency is obligated to consult with NMFS, FWS, or both, if the proposed action

¥ In the case of Cape Wind, the comment period was extended to allow opportunity for additional
commenters. Notably, there is no maximum comment period explicit in the regulations.
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may impact a listed species. The consultation process is designed to assist federal agencies in
fulfilling their duty to ensure federal actions do not jeopardize the continued existence of a
species or destroy or adversely modify critical habitat.®

Consultation

The consultation process starts with informal consultation between the federal agency
proposing or permitting the action and NMFS and/or FWS (for offshore wind, consultation with
both agencies is likely to occur). The informal consultation determines if the project “may
adversely affect” or is “not likely to adversely affect” any ESA-listed species or critical habitat. If
the lead agency determines that a formal ESA consultation with FWS or NOAA/NMFS is needed,
the lead agency develops a Biological Assessment (BA). Development of a BA may require that
the project developer conduct additional studies prior to completion of the BA, which can be
time and cost intensive. If the BA determines that the proposed action may adversely affect a
listed species or habitat, formal consultation is required. Formal consultation between agencies
may uncover data gaps that need to be filled before a Biological Opinion (BO) is rendered,
potentially creating additional time/cost burdens for the developer. The BO will state if the
proposed action does or does not jeopardize the continued existence of an ESA-listed species.
This document may contain measures for minimizing or mitigating any adverse effects on listed
species that may be caused by the proposed action in the form of Reasonable and Prudent
Alternatives (RPAs).**

Action Agency
determines NoEffect No Section 7
§y (mayaskfor Tech Consultaton
V. Assist)
/ . NMFS issues
Agency proposes NMFS determines Not Letter of
Action \ §Likely to Adversely Concurrence
o Affect

(45-60 days)

Action agency
M thinks it May Affect

anESAlisted |
species g i Noleopardy
NMFS issues /

NMFS determines Biological
Jeopardy

Likely to Adversely S Opinion

Affect [May require

(135 days) > 4
modificationsto

do action)

Figure 4: ESA Section 7 Consultation per NOAA (from
http://www.nero.noaa.gov/protected/section7/guidence/consultation/index.html)

Process Time
The Section 7 consultation process can take 135 days or, with extensions, the process can last
over a year.*

3.3.5 ESA Section 10 Incidental Take Permit

If the Section 7 consultation finds that a project would result in “take”, defined as harass, harm,
pursue, hunt, shoot, wound, kill, trap, capture, or collect any threatened or endangered species,
the project proponent can seek an ESA Section 10 Incidental Take Permit (ITP). To apply for an
ITP, the applicant must produce a Habitat Conservation Plan (HCP) that outlines likely impacts
from anticipated taking, mitigation measures to minimize and mitigate such impacts, and
alternatives considered.®® Depending on the species, an ITP will be issued if NMFS or FWS finds
that the taking would be incidental, the applicant will “to the maximum extent practicable,
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minimize and mitigate the impacts of such a taking”, and that the taking “will not appreciably
reduce the likelihood of the survival and recovery of the species in the wild.”®>°®

Process Time

No statutory time limit exists. The complexity of a particular site (based on the number and type
of species involved), public opposition, and availability of scientific data all impact how long the
process will take. For reference, approval of the Section 10 HCP for the Cape Wind project took
several months, although no ITP was sought.

3.3.6 BGEPA non-purposeful take permit

FWS is charged with implementing the Bold and Golden Eagle Protection Act (BGEPA) to ensure
that any authorized take of bald and golden eagles is compatible with their preservation; levels
of take must be consistent with the goal of maintaining stable, or increasing, breeding
populations. In 2009, FWS promulgated regulations to create two new permit rules (50 CFR
22.26 and 22.27).

The new rules allow FWS to issue “Non-Purposeful Take” permits authorizing individual
instances of bald and golden eagle take when it is associated with an otherwise lawful activity,
and cannot be practicably avoided. FWS can also issue permits for “programmatic” take, which
refers to instances of take that are recurring across a range of time and space. Programmatic
take permits are only issued when take is unavoidable, and occurs despite the implementation
of adaptive conservation management practices developed in cooperation with FWS.*”8
Approval of an incidental take permit under the BGEPA is conducted as part of the NEPA
process, and compliance with several related laws (including MBTA, ESA, NEPA, and NHPA) must
be verified prior to a take permit being issued.®’

Process Time

For context, according to the FWS website, process time in the Midwest of the United States for
a “non-purposeful take” permit may take anywhere from 2 to 24 months to complete,
depending on the complexity of the project.®® Note this is not specific to an onshore wind
project, but serves to provide a general sense of the permitting process time.

3.3.7 Marine Mammal Incidental Take / Harassment Authorizations

The Marine Mammal Protection Act (MMPA) authorizes “take” via an Incidental Take
Authorization (ITA), which allows for the “unintentional taking of small numbers of marine
mammals, provided the activity would have a negligible impact to marine mammals and would
have no unmitigable adverse impact on subsistence use of marine mammals.”?’ The ITA may be
issued as a Letter of Authorization (LOA), which is valid for up to five years. It is generally issued
in circumstances when the risk of “take” exists as a result of otherwise lawful activities, but
there are no mitigation measures that can be taken to prevent the take from occurring. The lead
agency can issue an Incidental Harassment Authorization (IHA) which authorizes harassment to
marine mammals from short-term activities (valid up to one year), such as would be expected
during the construction of a wind turbine installation, as long as impacts to the species or stock
are determined to be negligible.*

BOEM encourages offshore operators and lessees to apply for an ITA if proposed activities have

the potential for taking marine mammals. The information required for the ITA is extensive, and
includes the following:”°
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e A detailed description of the specific activity or class of activities that can be expected to
result in incidental taking of marine mammals;

e The date(s) and duration of such activity and the specific geographical region where it
will occur;

e The species and numbers of marine mammals likely to be found within the activity area;

e A description of the status, distribution, and seasonal distribution (when applicable) of
the species or stocks of marine mammals likely to be affected by such activities;

o The type of incidental taking authorization that is being requested and the method of
incidental taking;

e By age, sex, and reproductive condition (if possible), the number of marine mammals
(by species) that may be taken by each type of taking identified in paragraph (a)(5) of
this section, and the number of times such takings by each type of taking are likely to
occur;

e The anticipated impact of the activity upon the species or stock;

e The anticipated impact of the activity on the availability of the species or stocks of
marine mammals for subsistence uses;

e The anticipated impact of the activity upon the habitat of the marine mammal
populations, and the likelihood of restoration of the affected habitat;

e The anticipated impact of the loss or modification of the habitat on the marine mammal
populations involved;

e The availability and feasibility (economic and technological) of equipment, methods, and
manner of conducting such activity or other means of effecting the least practicable
adverse impact upon the affected species or stocks, their habitat, and on their
availability for subsistence uses, paying particular attention to rookeries, mating
grounds, and areas of similar significance;

e The suggested means of accomplishing the necessary monitoring and reporting;

e Suggested means of learning of, encouraging, and coordinating research opportunities,
plans, and activities relating to reducing such incidental taking and evaluating its effects.

Further, BOEM coordinates with NMFS and FWS to ensure compliance with the MMPA and to
develop effective mitigation and monitoring requirements.”” To apply for an ITA, the applicant
must submit an application for Regulations and Letter of Authorization to the appropriate
agency office. Public comment is solicited by publishing a Notice of Receipt in the Federal
Register. Once the comments have been reviewed, the lead agency ensures compliance with the
final findings of the ESA consultation, NEPA process, and any other applicable laws. Upon
completion of this review, the Letter of Authorization is either issued or denied.” Please see
Figure 5 below.
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Figure 5: Marine Mammal Protection Act Incidental Take Authorization Process’’.

Process Time

MMPA IHA’s can take approximately 120 days, while a LOA can take between 6-24 months to
complete. Note that the LOA process does not include a timeline, which creates uncertainty in
the estimated process time.*

3.3.8 Essential Fish Habitat Assessment

Implementation of the Magnusun Stevens Act (MSA) falls to NMFS. Similar to the ESA, all federal
agencies involved with activities that may adversely affect EFH must consult with NMFS.
Specifically, the SFA amendments require BOEM to consult with NMFS concerning any actions
that may adversely affect EFH.”! If the proposed action may impact EFH, an EFH assessment
must be completed by the federal action agency to identify the effects of the proposed action
on EFH and any required mitigation efforts.”” Any EFH that may be impacted by the proposed
action must also be discussed in the NEPA EA/EIS associated with BOEM permitting
documentation. In addition, NMFS provides Conservation Recommendations, which include
suggested measures to mitigate impacts to EFH.

Process Time
Consultation in accordance with the MSA can take between 30 to 60 days.

3.3.9 Historic Preservation: Section 106 Review
The federal action agency is required to determine if a proposed action might impact historic
properties, including those listed on the National Register of Historic Places, or that meet the
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criteria for the National Register. According to BOEM, the OCS is not federally owned land, and
therefore the federal government has not claimed direct ownership of historic properties on the
OCS. Thus, BOEM only has authority under Section 106 of the National Historic Preservation Act
(NHPA) to ensure that their actions do not adversely impact historic properties.*®

Consultation

Initiate the Section 106 Process

If a potential impact from a project is identified either through a database of relevant sites, or
pre-construction surveys, the action agency must consult with local stakeholders, and state,
tribal, and local Historic Preservation Offices (SHPO/THPO) to initiate the Section 106 (see Figure
6 for an outline of the process). After initiating the process, the federal action agency, or its
consultant, will submit a report to the identified SHPO/THPO, which highlights potential impacts
to historic properties near the project. If no impacts are identified, then the Section 106 process
is complete and the project may proceed.

Assess Adverse Effects

In accordance with 36 CFR §800.6, if potential impacts are identified, a resolution of adverse
effects shall be undertaken via continued consultation.”? The SHPO/THPO ensure that
stakeholders are afforded an opportunity to review the proposed work plan and provide
comments. If an agreement can be reached in which conservation and project goals are met,
then a Memorandum of Agreement (MOA) will be produced outlining mitigation activities."

Failure to Resolve Adverse Effects

If consultation proves unproductive, or a resolution cannot be reached, the agency, the
SHPO/THPO or the Advisory Council on Historic Preservation (ACHP) can terminate the
consultation. If a SHPO terminates consultation, the federal action agency and ACHP may arrive
at an MOA without SHPO involvement. However, if a THPO terminates consultation and the
proposed project is on or affecting historic properties on tribal lands, ACHP must provide its
comments. The agency must submit appropriate documentation to ACHP and request ACHP's
written comments. The agency head must take into account ACHP's written comments in
deciding how to proceed.™

This process outlines the impact assessment of a project on historic properties with the goal of
minimizing potential harm and damage to historic properties.”® The public plays a critical role in
the process, and their views should be considered at each step. Federal action agencies are
encouraged to facilitate compliance with Section 106, and are suggested to consult with their
regulatory counterparts early and often in the process [36 CFR §800.6(a)(1)].

“'In the case of the Cape Wind project, the BOEM lease included a “Chance Finds” clause that established
protocols in the event culturally significant items were discovered during project activities.” It can be
expected that similar clauses would be included in future leases if similar circumstances were
encountered.
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Figure 6: Section 106 Process’

Process Time

No formal timeline exists; however, project agents are urged to begin consultation early in the
permitting process. Estimated process time for a Memorandum of Agreement is 12 months, but
varies widely depending on specific project characteristics.

3.3.10 Clean Water Act: Section 401 certification

In order to obtain a Section 401 certification, the developer must submit an application to the
State Water Board with sufficient information for the Board to determine whether the proposed
project complies with state water quality standards and will not result in adverse impacts to

state waters.”® Please refer to Figure 7.

Federal licenses and permits subject to §401 certification include CWA §402" CWA §404
permits for discharge of dredged or fill material, and Rivers and Harbors Act §10 permit for

activities that alter navigable waters of the U.S.”®

Y National Pollutant Discharge Elimination System (NPDES) permits in states where EPA administers the

permitting program, including CA”’
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Figure 7 The 401 Certification Process’®

3.3.11 Clean Water Act: Section 404 certification

The Section 404 permit is jointly administered by the EPA and Army Corps of Engineers (ACOE).
ACOE is the permit issuing agency, and is tasked with ensuring compliance with the permit
conditions. EPA develops and interprets environmental criteria used in evaluating permit
applications, identifies activities that are exempt from permitting, reviews/comments on

individual permit applications, enforces Section 404 provisions, and has authority to veto ACOE
permit decisions.”

As part of the application process, ACOE consults with federal and state agencies to evaluate
potential ecological and economic impacts of the project. The consultation process also involves
negotiations to identify necessary measures to mitigate potential project impacts.

3.3.12 CZMA Consistency Determination

Section 307 of the Coastal Zone Management Act (CZMA) requires that federally authorized
activities be consistent with state coastal management policies.*” As discussed on page 40, the
California Coastal Commission is responsible for implementing the California Coastal Act, the
state’s required CZMA management program. To complete the federal consistency
determination, a summary of the effects of a project on coastal uses must be generated,
followed by a set of findings demonstrating that a proposed project’s impacts will be consistent
with state policies [15 CFR §930].3* The coordination that the CZMA requires between the state
and federal government affords the state an important opportunity in the development process.
Public involvement is a fundamental component of the state review process, and only those
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projects that are in keeping with a state’s federally approved coastal management plan are
eligible for approval.

Process Time

A state has 180 days (six months) to conduct a consistency review and issue a consistency
determination. If the state exceeds that time limit, the federal government may proceed with
the project under presumed concurrence from the state.*

3.3.13 Rivers & Harbors Act §10 Permit

The Army Corps of Engineers (ACOE) is responsible for issuing §10 permits and often consults
with other agencies such as FWS, NMFS, and the California Office of Historic Preservation. ACOE
can issue the permit in four ways, (i) a standard individual permit, (ii) a letter-of-permission, (iii)
nationwide permit, or (iv) a regional permit. The permit type is determined based on the level
of impacts associated with the proposed project.

Consultation

The Fish and Wildlife Coordination Act (FWCA) provides basic authority for the involvement of
FWS in evaluating impacts to fish and wildlife from proposed water resource development
projects. In addition, it requires federal agencies, like ACOE, to consult with FWS and applicable
state organizations before issuing any permit or lease that would allow construction impacting
water resources.®’ Permit applicants are required to submit a Biological Evaluation describing
the species in the area of development, the impact that the proposed project may have on the
identified species and/or habitat, and measures that can be taken to mitigate those risks.

Before issuing a decision on a permit, ACOE must provide a 15-30 day public notice period and
public hearings.

Process Time
Approximatley 60 to 120 days (two to three months).*

3.3.14 PATON Permit

The United States Coast Guard (USCG) is the agency in charge of administering the Private Aids
to Navigation (PATON) permits. However, before certifying a navigational aid and obtaining a
PATON permit, a project must have a CWA §404 and Harbors and Rivers Act §10 permit. ACOE is
responsible for issuing those permits, providing them secondary influence in the PATON
process.>

Process Time
Approximately 90 days (three months).
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3.4 Federal Permitting Flowchart

As indicated in the preceding text, the federal permitting process is led by BOEM and may
include up to three separate NEPA review cycles (indicated in red, below). In addition to NEPA
reviews, a number of federal permits and approvals are required from federal agencies.

BOEM creates WEA's No Wind Energy Areas (WEA) in plac
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Figure 8: Federal Permitting Flowchart
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3.5 Conclusion: Federal Permitting

The framework of federal laws, regulations, and processes that the developer of an offshore
wind energy project must navigate to secure permission to build a project requires engagement
with multiple federal agencies and constitutes a significant investment of time and capital.
Successful completion of the federal permitting process requires receipt of 10 separate permits
conforming to 16 statutes enforced by 9 federal bodies. These permits are in addition to permits
required by state and local authorities, however there is much interaction between federal,
state, and local agencies regarding specific portions of the Clean Air and Clean Water Acts.

The majority of federal permitting work is accomplished as part of the NEPA review process,
with the issuance of permits by all involved agencies signaling a successful completion of NEPA
reviews. A number of additional permits are required outside of the NEPA process, including
CZMA Consistency Determination, PATON permit, FAA determination, and air and water quality
permits coordinated with state agencies.

The federal permitting process is convoluted, and improvements could be made by fostering
closer coordination amongst federal agencies and between federal and state reviews. Creation
of a California BOEM Task Force would help to streamline the permitting and leasing process
and would significantly lower the transaction costs for developers seeking to permit a project.
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4.0 California Permitting

In addition to satisfying all applicable federal requirements, an offshore wind energy project
proposed for the waters off the coast of central California must meet the requirements of state
laws and regulations. California has a long history of implementing rigorous legislation aimed at
protecting the unique economic, environmental, and social resources of the state. In many cases
the intent of legislation in California mirrors that of federal laws, but finite differences between
state and federal laws may create additional requirements for permit applicants. In some cases
California law is closely coordinated with federal law, and project applicants may address both
levels of regulation simultaneously. In any case, the partial overlapping of California state and
federal requirements result in a complex relationship that must be thoroughly understood by
any party undertaking a project that spans both jurisdictions.

Several common themes span across the goals that the state has established in acting as an
agent for the Public Trust. Protection of, and access to natural resources, promotion of
economic development, and deployment of renewable energy technologies are all in keeping
with the Public Trust doctrine. While some may view the regulatory framework of the state as
excessive and unnecessary, the people of California have created and supported these
regulations through ballot initiatives and voter approval. Deeper inspection into the state’s
regulatory system will reveal that each regulation, regulator, and required permit has a specific
area of focus and addresses a specific need. California’s regulatory framework is constantly
evolving, and new offshore wind energy technology will likely catalyze state adjustments to the
current legislative environment.

This section examines California’s governing laws and regulations associated with the permitting
of an offshore wind farm, the regulatory bodies involved, and required approvals and permits. It
concludes with a discussion of related considerations that are not directly associated with
permitting requirements but have direct or indirect impacts on an OSW project.

4.1 Governing Laws and Regulations

“By the law of nature these things are common to mankind —
the air, running water, the sea, and consequently the shores of
the sea.”

—Emperor Justinian, 530 AD

The Public Trust Doctrine is an ancient legal principal with roots in Roman law under which some
waters, tidelands, and wildlife resources are held in trust by the State for its citizens. The State
acts as a trustee to protect those resources for present and future generations.®" Following a
1983 California Supreme Court Ruling, National Audubon Society v Superior Court, it was held
that the State has an “affirmative duty to take the public trust into account” in making decisions
involving public trust resources.®? Development in lands held in public trust must benefit the
public at large and cannot be carried out for the sole benefit of an individual or small group.
California environmental law reflects this doctrine and seeks to maximize and preserve
environmental access and quality for the citizens of the state in perpetuity.

In accordance with the Submerged Lands Act of 1953, the state of California maintains
jurisdiction from the mean high-tide water level on its shoreline to three nautical miles offshore.
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Activities beyond this limit are subject to Federal oversight. Activities located within the three
mile area, such as the installation of submarine cables, or wind turbine foundation installations
are subject to State regulation.

4.1.1 The California Public Utilities Code

The California Public Utilities Code (PUC) is Article XlI of the California State Constitution. The
PUC establishes the legal authority for the legislature to regulate all public utilities within the
state. The State Constitution defines public utilities to include, “Private corporations and
persons that own, operate, control, or manage a line, plant, or system for the transportation of
people or property, the transmission of telephone and telegraph messages, or the production,
generation, transmission, or furnishing of heat, light, water, power, storage, or wharfage directly
or indirectly to or for the public, and common carriers, are public utilities subject to control by
the Legislature...”(California Constitution, Article 12, §3). The PUC established the California
Public Utilities Commission to carry out regulation and enforcement activities called for by the
PUC. For additional information regarding the CPUC see Section 4.2.3.

4.1.2 The California Environmental Quality Act (CEQA)

Shortly after President Nixon signed the National Environmental Policy Act (NEPA) into law on
January 1, 1970, the California government and Governor Ronald Reagan followed by signing the
California Environmental Quality Act (CEQA) on September 18, 1970.%% CEQA acts as an
“umbrella” environmental law in that it encompasses all other state environmentally oriented
regulation. CEQA requires California’s public agencies to identify significant environmental
impacts of their actions, and to avoid and/or mitigate those impacts where feasible.? The
California Natural Resources Agency is tasked with implementing CEQA and issuing regulations,
referred to as the State CEQA Guidelines (California Code Reg., tit. 14 §§ 15000-15397). These
guidelines provide objectives, criteria and procedures for the orderly evaluation of projects and
preparation of applicable CEQA documentation. From an enforcement perspective, neither
CEQA nor NEPA contain prescriptive requirements. Instead, the acts “...expressly required the
incorporation of environmental values into governmental decision making,”®* requiring state
agencies to consider the environmental effects of their actions in a coordinated, methodical,
and well-documented manner. A major difference between CEQA and NEPA does exist, in that
CEQA mandates mitigation measures be taken if the potential for environmental harm is
identified. NEPA contains no such requirements.

4.1.4 Porter-Cologne Water Quality Control Act

The history of water use, rights, and regulation in California has been contentious since the
mining boom of 1849 placed unprecedented demands on the rivers and streams of the Western
Sierras. Multiple regulations have been added to the state Constitution by amendment, and
additional laws have been come into force through legal precedent. In terms of water pollution
control, one law was fundamental in creating the California’s framework for approaching water
quality. Enacted by state Legislature in 1969, the Porter-Cologne Water Quality Control Act
(Porter-Cologne) was adopted from a water quality report commissioned by the State Assembly.
Porter-Cologne is considered to be, “the cornerstone of today’s water protection efforts in
California,”® and was influential to the point that portions of this document were used as the
basis of the Federal Clean Water Act of 1972.

The Dickey Water Pollution Act took effect in 1949 and established nine regional water pollution
control boards located in each of the major California watersheds. However,
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“Under the Porter-Cologne Water Quality Control Act (Porter-Cologne), the State Water
Resources Control Board (State Board) has the ultimate authority over State water rights

and water quality policy. However, Porter-Cologne establishes nine Regional Water
Quality Control Boards (Regional Boards) to oversee water quality on a day-to-day basis
at the local/regional level.”®

For more information on the State and Regional Boards, see page 38.

4.1.3 California Ocean Resources Management Act

The California Ocean Resources Management Act of 1990 (CORMA, California Public Resource
Code §36000-36402) had three objectives in the creation of the Ocean Resources Management
Program: 1) to coordinate the policies of state departments with jurisdiction over ocean and
coastal resources; 2) coordinate state agency management of ocean resources with local
government; 3) ensure effective participation in federal planning and management. The Act
acknowledges the ocean’s living resources migrate beyond the state’s three-mile statutory limit
and that effective management and protection of these species requires a coordinated
approach between state and federal bodies.

4.1.4 California Ocean Protection Act
The California Ocean Protection Act (COPA, California Public Resource Code §35500-35650) was
signed into law by Governor Arnold Schwarzenegger in 2004 and created the California Ocean
Protection Council, whose mission is to, “ensure that California maintains healthy, resilient, and
productive ocean and coastal ecosystems for the benefit of current and future generations.”?’.
The Act was in response to the Pew Ocean Commission’s

2003 report, “America’s Living Oceans: Charting a Course
For Sea Change” that highlighted the severely Defining “Take” of
compromised state of the nation’s coastal waters and Endangered Species
marine life. The intent of COPA was to streamline and Section 80 of the California
consolidate management of the state’s coastal waters to Fish and Game Code defines
one decision-making body, the Ocean Protection Council, “take” as, “hunt, pursue,
which includes Secretaries from several state agencies catch, capture, or Kkill, or
including the California Environmental Protection Agency attempt to hunt, pursue,
and the California Natural Resources Agency. COPA also catch, capture, or kill”.
established the California Ocean Protection Trust Fund, Source:
which is administered by the Ocean Protection Council CA. Dept. of Fish and Wildlife.
and provides grants and loans for activities (such as (http://www.dfg.ca.gov/habco
scientific research) that further the Council’s mission. n/cista/;;zcidental/cesa_policy_l
aw.ntm

4.1.5 California Fish and Game Code

Figure 9: Take of Species Definition

4.1.5.1 California Endangered Species Act

Promulgated in Section 2080 of the Fish and Game Code, the California Endangered Species Act
(CESA) is similar to the federal ESA, which prohibits the “taking” of listed species. However, CESA
is slightly more conservative as it prohibits take of endangered or threatened (listed) species in
addition to species that are being petitioned for listing.

An offshore wind farm on the central California coast may encounter a number of endangered
or threated species of birds, marine mammals, and fish. The Channel Islands in particular are
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home to a number of protected species including Bald Eagles, all of which are protected under
federal and state law. CESA emphasizes early consultation with the California Department of
Fish and Wildlife to avoid potential impacts to rare, endangered, and threatened species and to
develop appropriate mitigation planning to offset project-caused losses of listed species.®

4.1.5.2 California Marine Life Protection Act (MLPA)

The California Marine Life Protection Act (MLPA, Division 3, Chapter 10.5, §2850 - 2863 of the
California Fish and Game Code) was passed in 1999 by the California Legislature;
implementation of the Act began in 2007 and lasted until 2012. The MLPA substantively revised
management practices of state waters by the creation of Marine Protected Areas (MPAs) all
along California’s 1,100 mile coastline. MPAs are, “separate geographic marine or estuarine
areas designed to protect or conserve marine life and habitat. There are three types of MPAs
designated (or recognized) in California: State Marine Reserve (SMR), State Marine Park (SMP)
and State Marine Conservation Areas (SMCA).”® Restrictions on use and take exist for each
classification of MPA, with State Marine Reserves being the most restrictive. The intent of the
MLPA is to create a holistic system of marine management in state waters, recognizing that
marine resources and marine problems migrate between local boundaries and that the impacts
of coastal development, pollution, and inappropriate use do not respect boundaries.

An offshore wind development on the central California coast will be impacted by the presence
of MPAs, as several exist within the boundaries of the ROI.

4.1.6 California Coastal Act

In response to ongoing concerns about degradation of the coastal environment, California,
voters approved Proposition 20 in 1972, thereby adopting the California Coastal Zone
Conservation Act of 1972 (CCZCA) into law. The purpose of the CCZCA was to, “...provide for the
establishment of a comprehensive, coordinated and enforceable management program for the
orderly, long range conservation and management of the natural resources of the coastal
zone.”® The CCZCA was temporary, but created a framework for coastal management that
remains in place today. This framework consists of a singular state-wide California Coastal Zone
Conservation Commission plus six Regional Commissions responsible for implementation of the
law. These commissions were directed by the Act to prepare and submit the California Coastal
Zone Conservation Plan to the state legislature for approval and adoption into law.”* The
California Coastal Act of 1976 (CCA) resulted from this effort. In addition to codifying a long-
range management strategy for the state’s coastal areas, the CCA formally established the
California Coastal Commission, in addition to Regional Coastal Commissions, The commissions
have been granted the authority to preserve, restore, and maintain access to California’s coast,
while also allowing economic development to occur.

In an effort to establish a federal and state partnership for management of coastal resources,
the Congress created the Coastal Zone Management Act of 1972 (CZMA, page 8). The CZMA
relies on state expertise of coastal management issues and provides financial assistance for
coastal protection to states that develop approved coastal management plans. The federal
government approved the CCA as the California Coastal Management Program in 1978 [CCA,
§30008].

A common goal of federal and state coastal management strategies is to place control of coastal
resources in the hands of the public, specifically those residing in coastal areas. To this end, the
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CCA encourages public awareness and participation in the decision-making process. The reliance
upon local land use planning procedures and enforcement is the state articulation of this goal
[CCA, §30004(a)].

Coastal Act Impacts to Offshore Wind Energy Development

The CCA acknowledges that, for economic reasons, coastal development that has, “...significant
adverse effects on coastal resources or coastal access” may be necessary and therefore
permitted by the act [CCA, §30001.2]. Types of development listed in the act include electrical
generating facilities, refineries, offshore petroleum and gas development, and liquefied natural
gas facilities. The CCA does not contain explicit provisions or exceptions for any form of
renewable energy development, including offshore wind energy. In response to a Supreme
Court decision that excluded oil and gas leasing in federal waters from state review, Congress
amended the Coastal Zone Management Act.” The amendments gave states some authority to
seek consistency between federal efforts to develop projects and state coastal zone
management regulations.9

The CCA states that:
“The scenic and visual qualities of coastal areas shall be considered and protected as a
resource of public importance. Permitted development shall be sited and designed to
protect views to and along the ocean and scenic coastal areas, to minimize the
alteration of natural land forms, to be visually compatible with the character of
surrounding areas, and, where feasible, to restore and enhance visual quality in visually
degraded areas” [CCA, §30251].

The potential visual impact of OSW energy development would need to be assessed through the
Local Coastal Plan governing a particular region to determine consistency with the requirements
of the CCA. Stakeholder opposition to visual impacts created by offshore wind has been found
to be significant in England.’® Given the CCA’s emphasis on public inclusion in the planning and
decision-making process, any objections to visual impacts will be heard, and possibly responded
to, under this Act.
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4.2 Regulatory Bodies

California’s regulatory bodies are organized within the Executive Branch of state government.
Similar to the federal system, cabinet-level agencies report directly to the Governor and are led
by gubernatorial appointees that have been confirmed by the state Senate. These agencies have
broad authority to create, monitor, and enforce laws and regulations within the area of their
oversight. They are tasked with the conflicting goal of protecting and promoting the welfare of
the public, while also encouraging economic development within the state. Eleven such agencies
exist, including the California Environmental Protection Agency and the California Natural
Resources Agency. These Agencies, in turn, have boards, departments, and offices operating
under their control and oversight. This section briefly identifies the agencies that would be
involved in the permitting of an offshore wind project and describes the boards, departments,
and offices that would be directly involved in making sure that a potential project meets the
requirements set forth in state law.

4.2.1 California Environmental Protection Agency

Created by Governor’s Executive Order in 1991, the California Environmental Protection Agency
(CalEPA) is an executive cabinet office with the mission to, “restore, protect and enhance the
environment, to ensure public health, environmental quality and economic vitality.”** To carry
out this mission CalEPA is responsible for the creation, monitoring, and enforcement of
environmental laws in the state, and similar to the federal EPA, has broad authority and scope.
CalEPA contains six boards, departments, and offices to carry out its mission. These
departments are:

e Air Resources Board

e Department of Pesticide Regulation

e Department of Resources Recycling and Recovery
e Department of Toxic Substances Control

e Office of Environment Health Hazard Assessment
e State Water Resources Control Board

Two of these departments, the Air Resources Board and the State Water Resources Control
Board, would be involved with the permitting of an offshore wind energy facility via their
involvement in the CEQA review process.

4.2.1.1 State Water Resources Control Board

The State Water Resources Control Board was created by the state legislature in 1967.
Management of the state’s water resources was divided among 9 Regional Water Quality
Control Boards with the Porter-Cologne Act of 1969. The State Water Resources Control Board is
directed by the Legislature to “ensure the highest reasonable quality for waters of the State,
while allocating those waters to achieve the optimum balance of beneficial uses,” and is
responsible for the creation of waste discharge requirements. These requirements also serve as
the basis for National Pollutant Discharge Elimination System (NPDES) permits for surface
waters.”” Planning, enforcement, and monitoring activities are carried out by the Regional Water
Quality Control Boards, with Board boundaries defined by watershed. The central coast region
of California is divided between multiple Regional Boards, with the ROI for this study split
between Region 3 (Central Coast Regional Water Quality Control Board) and Region 4 (Los
Angeles Regional Water Quality Control Board).

38



Bren School of Environmental Science & Management
CalWind: 2014 Group Masters Project

Regional Boards are responsible for drafting Basin Plans for the management of water within
the Board’s watershed. Any application for a NPDES permit must conform to the requirements
of the Basin Plan. Additionally:
“Regional Boards regulate all pollutant or nuisance discharges that may affect either surface
water or groundwater. Any person proposing to discharge waste within any region must file
a report of waste discharge with the appropriate regional board. No discharge may take
place until:@

e The Regional Board issues waste discharge requirements or a waiver of the waste
discharge requirements, and

e 120 days have passed since complying with reporting requirements.”®

Although the construction and operation of an OSW energy project would not likely create an
ongoing source of water pollution, specific activities during construction, such as installation of
the land fall transmission cable, may disturb submerged lands and be considered a discharge
into state waters.

4.2.1.2 Air Resources Board
The California Air Resources Board (ARB) was created in 1967 by the Mulford-Carrell Act with
the mission of improving and protecting the state’s air quality.” The Board is comprised of 11
appointed members whose responsibilities include:
e Creation and implementation of a State Implementation Plan (SIP) as required by the
federal Clean Air Act;
e Creation of standards, rules, and regulations for mobile sources, harbors, vessels, and
equipment;
e Monitoring and reducing greenhouse gas emission in California under AB 32;
e The oversight of 35 Local and Regional Air Pollution Control Districts (APCD).*®

4.2.1.3 Local Air Pollution Control Districts / Air Quality Management Districts

Local air pollution control districts (APCDs) and Air Quality Management Districts (AQMDs) were
created by California’s 1947 Air Pollution Control Act, “authorizing the creation of an Air
Pollution Control District in every county of the state.”®” Under the federal Clean Air Act of
1970, the U.S. EPA delegated its authority for air quality standard creation and enforcement to
local APCDs or AQMDs. APCDs and AQMDs “issue permits, develop local plans to attain healthy
air quality and ensure that the industries in their area adhere to air quality mandates.”®

The EPA may rescind the delegated authority if local agencies fail to attain air quality standards
as required by the federal Clean Air Act. APCDs issuing permits must comply with federal rules,
specifically 40 CFR 70, Federal Operating Permits. Federal rules have been adopted into local
rules for the Santa Barbara Channel pursuant to 40 CFR 55.

The CalWind project’s ROl spans three APCDs: San Luis Obispo, Santa Barbara, and Ventura.
Projects conducted within the state’s boundaries (up to three miles from mean high tide) must
comply with state air quality control requirements, and projects within a local district’s
jurisdiction must comply with local as well as state requirements. Both local and state
requirements incorporate federal standards.

APCDs act as a concerned agency during the CEQA process and review projects for conformance
with local, state, and federal requirements.” Projects occurring in federal waters are reviewed
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for conformance with EPA’s OCS Air Regulation (40 CFR Part 55), which determines if a project
constitutes an OCS Source as defined by that regulation. If the project is deemed an OCS source,
the APCD with jurisdiction over the project will have a role in permitting its construction,
however the exact nature of the permits required are a function of the variables included in the
project, are not determined until the developer has submitted a detailed COP to the APCD for
review.”

4.2.2 California Natural Resources Agency

The California Natural Resources Agency is a Cabinet-level agency with broad regulatory
authority over the natural resources of the state. The agency’s mission, “To restore, protect and
manage the state's natural, historical and cultural resources for current and future generations
using creative approaches and solutions based on science, collaboration and respect for all the
communities and interests involved,” reflects the broad scope of the agency’s activities across
natural and man-made resources. As part of their scope, the Natural Resources Agency is tasked
with implementing CEQA and issuing regulations, referred to as the State CEQA Guidelines.
Twelve departments exist within the Natural Resources Agency to carry out its mission. For the
purposes of offshore wind development, the relevant entities include the California State Lands
Commission, the California Coastal Commission, the California Department of Fish and Wildlife,
and the California Office of Historic Preservation.

4.2.2.1 California State Lands Commission

As described on page 2, the State of California maintains jurisdiction of sub-tidal and submerged
lands from the mean high tide line to three nautical miles offshore."" Any proposed action
within that area must be reviewed by the State Lands Commission (SLC) to determine if the
proposed use of state lands is consistent with the Public Trust Doctrine. In this capacity, the SLC
is the primary land manager for state marine waters and has the authority to lease state lands
and issue a State Lands Lease. In addition, the SLC has been designated the lead agency under
CEQA for projects located within state marine waters.

4.2.2.2 California Coastal Commission

The California Coastal Commission (CCC) was established in 1972 and later promulgated by the
California Coastal Act of 1976. The act formally granted the CCC authority to plan and regulate

the use of land and water in the coastal zone in partnership with coastal cities and counties.*
The California Coastal Commission (CCC) has jurisdiction over California’s “coastal zone,” which
varies on land from several hundred feet in highly urbanized areas to five miles in certain rural

areas; the offshore the coastal zone includes a three-mile-wide band of ocean.*®* San Francisco
Bay is not part of the CCC’s coastal zone and is handled by the San Francisco Bay Conservation

and Development Commission.

viii

As general background, the State of California acquired sovereign ownership of all tidelands and
submerged lands and beds of navigable lakes and other waterways upon its admission to the United
States in 1850. On tidal waterways, the State's sovereign fee ownership extends landward to the mean
high tide line, except for areas of fill or artificial accretion or where the boundary has been fixed by
agreement or a court. By statute, the California Legislature granted certain of these sovereign lands in
trust to 85 cities, counties, and harbor districts. The lands are known as “granted lands,” and include the
major ports of Los Angeles, Long Beach, San Diego, San Francisco, Oakland, Richmond, Benicia and
Eureka. Land use permissions and CEQA determinations for projects on these granted lands would come
from the grantees and not the SLC. '®°
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In addition to codifying a long-range management strategy for the state’s coastal areas, the CCA
also formally established Regional Coastal Commissions, and granted these Commissions the
authority to regulate the use of land and water in the coastal zone in partnership with coastal
cities and counties.'* The CCC’s mission includes the mandate to preserve, restore, and
maintain access to California’s coast while also allowing beneficial economic development to
occur. The structure of the CCA transfers responsibility for permitting of coastal activities to
local governments with Commission-approved Local Coastal Plans (LCP). The California coastline
is divided into 128 separate LCP segments, and, “As of 2011, approximately 72% of the LCP
segments have been effectively certified, representing about 85% of the geographic area of the
coastal zone, and local governments are issuing coastal permits in these areas.”**? Jurisdictions
that do not have an approved LCP rely on Coastal Commission review and approval of local
projects, and “The Commission retains permanent coastal permit jurisdiction over development
proposed on tidelands, submerged lands, and public trust lands, and the Commission also acts
on appeals from certain local government coastal permit decisions.”*%* For further elaboration
on the Local Coastal Plan process, please refer to page 50. With respect to an OSW development
project, the CCC has discretionary review authority and as such acts as the Responsible Agency
during the CEQA review process. See page 45 for additional information on the CEQA review
process.

4.2.2.3 California Department of Fish and Wildlife

The California Department of Fish and Wildlife (CDFW) exists under the authority of the
California Natural Resources Agency and “maintains native fish, wildlife, plant species, and
natural communities for their intrinsic and ecological value and their benefits to people. This
includes habitat protection and maintenance in sufficient amounts and quality to ensure the
survival of all species and natural communities.”*®

CDFW administers the California Endangered Species Act and works to, “Ensure compliance with
and issues permits under the California Endangered Species Act (CESA), meet the requirements
of the Natural Community Conservation Planning Act, SB 34, Advance Mitigation
Implementation.”** Similar to the federal process for protecting endangered species (page 22),
state agencies are required to consult with CDFW to ensure that actions taken do not jeopardize
listed species.

4.2.1.4 California Office of Historic Preservation

The California Office of Historic Preservation (OHP) is organized under the Department of Parks
and Recreation as part of the California Natural Resources Agency. OHP has no direct authority
over an offshore wind project, but does have review obligations under CEQA to ensure that
artifacts or sites of historical significance will not be adversely impacted by a proposed
development. The central coast of California, including the Channel Islands, contain many pre-
Colombian archeological sites and was home to significant populations of Native Americans
prior to European settlement. While these populations have dwindled, Chumash Indian Bands
are still present throughout the CalWind ROI. Important sites may be located underwater, as
mean sea level was considerably lower during pre-Colombian times.'®® In addition to Native
American cultural artifacts, the submerged lands of the central coast contain historically
important shipwrecks and other artifacts that may have cultural significance. Although an
offshore wind farm may have minimal impact on land, undersea cables, anchors, and support
structures may impact submerged archeological sites. Additionally, on-shore infrastructure such
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as substations, roads, or other infrastructure associated with offshore wind farm development
may conflict with known or yet to be discovered historic material.

OHP has detailed listings of the state’s known archeological heritage and potential applicants
would benefit from consultation with OHP to determine if proposed projects will conflict with
known sites. Additionally, preliminary site assessment activities should include a survey for
historically important artifacts.

4.2.3 California Public Utilities Commission

The California Public Utilities Commission (CPUC) (originally The California Railroad
Commissionloe), “...regulates privately owned electric, natural gas, telecommunications, water,
railroad, rail transit, and passenger transportation companies. The CPUC serves the public
interest by protecting consumers and ensuring the provision of safe, reliable utility service and
infrastructure at reasonable rates, with a commitment to environmental enhancement and a
healthy California economy.”*®” Created by Constitutional Amendment in 1911 (California
Constitution, Article 12, Public Utilities Code), the Commission is an Executive-level body whose
president is appointed by, and reports to, the Governor. As part of the state Constitution, the
Public Utilities Code (PUC) is the most authoritative law in the state, and as the regulators and
enforcers of the law, the Commission has been given broad authority, including subpoena
power (PUC, Article 12, §6).

Among a multitude of other responsibilities, the CPUC creates the state’s Renewable Portfolio
Standard, creates tariffs for the purchase and sale of electricity, performs environmental and
technical impact reviews of electrical generation and transmission facilities (including review of
proposed projects as part of the CEQA process) and creates rules for the connection of
generating facilities to the electrical grid. This broad scope of regulatory authority creates
several possibilities for CPUC intervention in an OSW project, including grid interconnection,
transmission system construction, and environmental impacts of a proposed project. As it
relates to OSW development, the CPUC’s authority extends to all points that interact with the
state’s electrical grid, meaning that OSW projects that will interconnect with the State’s
transmission or distribution grids must gain approval from the CPUC and CALISO, regardless if
the generation facility lies outside of state waters. CPUC is responsible for issuing a Permit To
Construct to project developers, which grants the ability to connect an electricity generation
device to the California utility grid. Determining the financial and technical requirements for grid
interconnection are essential early steps for a developer seeking to secure project financing
and/or determining the overall feasibility of a proposed project.

As part of its mandate to regulate public utilities, the PUC has established a series of tariffs
under which each investor-owned utility company (IOU) operates. These tariffs are
implemented in a series of numbered Electric Rules that address all aspects of procuring and
providing energy, establish the relationship between utilities and customers, and set prices for
the purchase and sale of electricity. Electric Rule 21, “is a tariff that describes the
interconnection, operating and metering requirements for generation facilities to be connected
to a utility’s distribution system, over which the California Public Utilities Commission (CPUC)
has jurisdiction.”*®® Under the Rule, all electricity generation facilities must apply to the grid
operator (CALISO) for interconnection, and are subject to the operator’s tariff under FERC (page
14). In light of the state’s goals for the integration of large amounts of distributed energy
generation from renewable sources, Rule 21 became outdated and was viewed by many,
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including I0U’s, to be detrimental to high volumes of distributed generation integration.'®® As
the result of a settlement brought by multiple parties, including the state’s IOUs and the Sierra
Club, Rule 21 has been substantially revised as of September 13, 2012.'%° Revisions to Rule 21
apply primarily to exporting generating facilities, and are intended to introduce transparency,
predictability, and cost-effectiveness into the review and approval process. A fast-track approval
process has been established for qualifying projects (less than 20MW with no interconnection to
other generation facilities) and definitive timelines have been created for projects requiring
supplemental review.'®® The interconnection application process and the costs and timelines
associated with it are discussed further on page 54.

4.2.3 California Independent System Operator

The California Independent System Operator (CAISO) operates and maintains the network of
high-voltage electrical transmission lines in the state. CAISO’s primary responsibilities are
twofold: 1) To ensure that adequate supplies of energy are available to meet demand at all
times; and 2) To maintain grid stability, safety, and functionality. CAISO projects the future
electrical needs of the state, and plans and oversees upgrades to the transmission grid to keep
pace with these projections. Due to the size of the California electricity market, CAISO also plays
an important role in representing California’s and several other western states interests with
regard to electricity infrastructure and transmission to federal agencies such as the Department
of Energy and FERC. The transmission grid under CAISO’s jurisdiction does not include local
distribution grids, which are maintained and operated by local utility companies. Developers of
electrical generation facilities must obtain CALISO approval prior to interconnection of their
project to the state’s distribution or transmission grids, as noted in the previous section and on
page 54.

4.2.4 Governor’s Office of Planning and Research

The Governor’s Office of Planning and Research (OPR) was established by statue in 1970 and is
part of the Office of the Governor.'® Among varied activities, the OPR is the state’s long-range
planning agency and is also responsible for acting as the state’s clearinghouse for the CEQA
review process. Drawing authority from Public Utilities Code sections 21080.3 through 21165,
OPR designates lead and responsible agencies, assists lead agencies in determining relevant
public agencies, reviews and updates CEQA requirements and implementation plans, and
reviews requests for addition or deletion of classes of exempted projects.'™

As the State Clearinghouse (SCH) for the CEQA review process, the OPR:
“...coordinates the state-level review of environmental documents that are prepared
pursuant to the California Environmental Quality Act (CEQA). As a division of the
Governor’s Office of Planning and Research (OPR), the SCH is at the center of state
agency involvement in the CEQA environmental review process. Operation of the SCH is
governed and defined by the CEQA Guidelines (California Code of Regulations, Title 14,
Sections 15000-15387), which describes the SCH’s roles and responsibilities regarding
environmental review.”'*?

Additionally, the SCH:
“...also functions as the “State Single Point of Contact” for coordinating state and local
review of applications for federal grants or loans under select state programs
(Presidential Executive Order 12372). In this capacity, the SCH coordinates state and
local review of federal financial assistance applications, federally required state plans,
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direct federal development activities, and federal environmental documents. The
purpose of the process is to afford state and local participation in federal activities
occurring within California. The Executive Order does not replace public participation,
comment, or review requirements of other federal laws, such as the National
Environmental Policy Act (NEPA), but gives the states an additional mechanism to
ensure federal agency responsiveness to state and local concerns.”**?

Applicants submitting documents for CEQA review are required to provide the OPR with copies
of the submittal for distribution to various state agencies.
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4.3 Approval and Permitting Process

By describing the state regulations and regulatory bodies that are applicable to offshore wind
development, we have seen that the path to gaining comprehensive approval is a non-linear
process involving a multitude of steps. A “one stop” approach to permitting does not exist.
Although multiple permits and forms of approval will ultimately be required, each of these
approvals addresses a specific problem within the state and offers unique protections for the
public’s resources.

Interviews with stakeholders, government officials, and review of available literature support
the notion that project developers should consult with all agencies “early and often” in order to
make the permitting and approval process as smooth as possible. While agency representatives
recognize that the process is complex, utilizing the expertise of these public employees early in
the development process may result in a savings of time and resources for the developer, and is
strongly encouraged.

In this section we identify and describe the various permits and approvals required to construct
and operate an offshore wind energy project in the state of California. Timelines and costs of
each approval are indicated where information has been available. Approvals described here are
in addition to those noted in Federal and Local permitting sections; please see those sections for
additional information.

4.3.1 FAA / Department of Defense

Although the state of California maintains control of waters and submerged lands from mean
high tide to three miles from shore, The Federal Aviation Administration and Department of
Defense have a vested interest in activities within this area, as noted on pages 9 and 16. Despite
state control of near-shore waters, each of these agencies may invoke federal authority to
mitigate or terminate a proposed project. Project developers are therefore advised to initiate
the FAA and DoD review and approval process at the earliest possible stage in a project. For
additional information on these processes, see page 16.

4.3.2 CEQA Process

Completion of the CEQA review process is a fundamental requirement for the development and
construction of an offshore wind farm. Although it is a required process, there is no specific
permit associated with CEQA; rather the series of steps mandated by CEQA determines the
review process that a project must undergo prior to receiving required permits from relevant
state agencies. Because of these requirements, the CEQA process serves as the keystone for the
state environmental permitting process, uniting all relevant state agencies with a common set of
rules and procedures. As determined by statute, these agencies have varying roles during the
review cycle, ranging from Lead to Local Agency. Each of these roles contains specific
responsibilities during the CEQA process.

Lead and Other Agencies

According to the CEQA Guidelines, if multiple agencies can claim jurisdiction to a project, one
agency shall be deemed the lead agency.'®® In the case of offshore wind energy development,
the California State Lands Commission (SLC) is designated the lead agency and is responsible for
preparing applicable CEQA documentation. Additionally, all other state agencies that can claim
jurisdiction over a project must consider SLC’s CEQA documentation prior to issuing their own
approval for a project.
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Responsible Agencies are those state agencies, “which have discretionary approval power over
the project.”** When Responsible Agencies exist, they are important participants in the CEQA
process through their consultation with the lead agency. With discretionary approval power,
these agencies have the ability to reject a proposed project, thus halting its progress. For the
purposes of an OSW development, the California Coastal Commission would act as the
Responsible Agency.

Trustee Agencies are defined by CEQA as being a state agency, “having jurisdiction by law over
natural resources affected by a project which are held in trust for the people of the State of
California.” Trustee Agencies include:

e C(California Department of Fish and Wildlife
e The State Lands Commission

e State Department of Parks and Recreation
e University of California™*

For the purposes of an OSW development, the California Department of Fish and Game would
act as a Trustee Agency.

Local Agencies are non-state agencies, boards, or commissions. Similar to California’s intent to
place management of local air, coastal, and water resources under the control of those who are
immediately impacted by changes to use or quality, CEQA includes local agencies in the review
process to provide those impacted by a proposed project a voice in the approval process. CEQA
defines Local Agencies as including, but not limited to:

“...cities, counties, charter cities and counties, districts, school districts, special districts,
redevelopment agencies, local agency formation commissions, and any board,
commission, or organizational subdivision of a local agency when so designated by order
or resolution of the governing legislative body of the local agency.” (Title 14, CCR
(CEQA), Chapter 3, Article 20, §15368)

The CEQA Process

To initiate the CEQA process, a party must submit an application to the lead agency and any
required documentation to the OPR’s State Clearing House (SCH). In the case of OSW
development, this would occur when a developer applies to the State Lands Commission for a
lease. The designated lead agency must determine if the proposed activity can be defined as a
“project,”™ if so, the public agency must comply with CEQA before allowing a project to proceed.
The second step toward compliance is to determine if a project is “exempt” from CEQA. If a

* According to § 20165 of the CEQA Regulations, a project is defined as, “an activity which may cause
either a direct physical change in the environment, or a reasonably foreseeable indirect physical change in
the environment, and which is any of the following:

(a) An activity directly undertaken by any public agency,

(b) An activity undertaken by a person which is supported, in whole or in part, through contracts, grants,
subsidies, loans, or other forms of assistance from one or more public agencies.

(c) An activity that involves the issuance to a person of a lease, permit, license, certificate, or other
entitlement for use by one or more public agencies.
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project is deemed to be statutorily or categorically exempt, there is no need to continue
through CEQA regulations.

Assuming that the proposed public action is not exempt from CEQA, the lead agency is required
to conduct an Initial Study to identify the environmental impacts of the project and determine
whether the impacts are "significant." Based on its findings of significance, the lead agency
prepares one of the following environmental review documents:

a) “Negative Declaration if it finds no significant impacts;

b) Mitigated Negative Declaration if it finds significant impacts but revises the project to
avoid or mitigate those significant impacts;

c) Environmental Impact Report (EIR) if it finds significant impacts that have not or
cannot be avoided or mitigated.” ***
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Figure 10: CEQA Process Flowchart'®

In its role as the State Clearing House for the CEQA process, The Governor’s Office of Planning

and Research (OPR, see page 43) requires that project applicants submit all relevant
documentation to the OPR for distribution to affected state and federal agencies.™ This step is
taken parallel to the application to the State Lands Commission. The OPR acts as a hub for
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information management for the Lead, Responsible, and Local agencies, as well as for joint
NEPA and CEQA reviews.

Joint NEPA and CEQA Review

CEQA and NEPA share many common goals, namely that government agencies evaluate the
environmental effects of their actions, consider alternatives, and develop mitigation measures
when and if necessary. While these goals are similar, the laws have different approaches to
implementation in some areas. With numerous similarities and differences between state and
federal laws, project developers could potentially face complex and duplicitous permitting
requirements. To address such inefficiencies, CEQA has basic approaches for conducting joint
NEPA/CEQA reviews [CCR Title 14, Chapter 3, Article 14, SS 15220 to 15229].""

Recently, further efforts have been made to create joint NEPA/CEQA documents and a joint
permitting process. On March 5, 2013, the Council on Environmental Quality (CEQ) and the
California Governor’s Office of Planning and Research (OPR) released a draft handbook on
integrating NEPA and CEQA review processes. The handbook provides practitioners with an
overview of NEPA and CEQA, as well as suggestions for developing a single environmental
review process that meets the requirements of both statutes. The draft handbook was available
for public review and comment at the time of this writing.®* Additionally, individual agencies
within California, such as the State Lands Commission, have adopted specific protocols for
conducting joint NEPA/CEQA reviews.™® The ultimate aim of all of these measures is to reduce
duplication, increase coordination, and improve transparency between state and federal
agencies.

Process Time

The CEQA process time varies based on a variety of outcomes; a Negative Declaration must be
issued within 105 days, while a lead agency has up to a year to prepare an EIR. However, if the
project is subject to both NEPA and CEQA, as would be the case for any offshore wind project in
federal waters, the time limits can be waived to allow time for the preparation of joint
documents (i.e. EIS and EIR (NEPA) or Negative Declaration (CEQA) and FONSI (NEPA)), as long as
preparation of a joint document would require less time than preparing two separate
documents.'*®

4.3.3 State Lands Lease

A developer of an offshore wind energy project in California must obtain a lease for the public
land needed for any project, which would likely include areas used for the routing of the
transmission cable, cable landfall, and any on-shore infrastructure needed to support the
project. The State Lands Commission (SLC) is the lead agency for the California State Lands
Lease, however, for projects located in the San Francisco Bay, the San Francisco Bay
Conservation and Development Commission is the applicable authority. Applicants for a state
lands lease submit an application to the SLC that is reviewed for consistency with the public
trust doctrine, protection of natural resources, and preservation or enhancement of public
access to state lands.

In addition to the proposed project conforming to the Public Trust Doctrine, the CEQA review
process must be completed prior to issuance of a State Lands Lease.'*® All agencies involved
with review and approval as part of CEQA must issue their respective permit or otherwise grant
approval for a project prior to the Lease being executed.
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Process Time
The time to complete a State Lands Lease varies by project. No statutory time limit has been set.

4.3.4 Coastal Development Permit
A Coastal Development Permit is required from the California Coastal Commission (CCC) for
development in the Coastal Zone, including the placement of any solid material or structure; a
change in land use density or intensity (including any land division); change in the intensity of
water use or access to water; and removal of major vegetation.?® * CCC has identified the
following pathway to obtaining a Coastal Development Permit from the CCC :

1. Conduct Pre-Application Meetings with relevant agencies

2. Conduct CEQA / NEPA review process
Apply for, and obtain, Local Coastal Development Permit (including local landowner
approval and a completed State Lands Lease).
Apply for CCC Coastal Development Permit
CCC staff review, then recommendation to Commission
Public hearing and Commission decision
Obtainment of other relevant permits, such as those required by the Regional Water
Board or federal agencies.'*!

w

No uks

Obtainment of a State Lands Lease from the SLC and obtainment of a Coastal Development
Permit from the CCC may be jointly exclusive, meaning that each approval may require
completion of the other in order to proceed. Additionally, potential conflicts or overlaps with
the CEQA/NEPA review process may exist that cause the sequence noted above to be modified.
One purpose of Pre-Application meetings with relevant state agencies (item #1, above) is to
define the process that will be used for a particular project, and to allow various state agencies
to come to agreement regarding the sequence of approvals.

Process Time

Upon determination that an application for a Coastal Development Permit is complete, CCC staff
is allowed 49 working days to present the application to the Commission. No additional time
limits are established for the completion of the Coastal Development Permit process, as the
timeframe for each project may vary significantly based on the details of the project and the
responsiveness of the applicant to CCC recommendations and requirements.

4.3.5 Coastal Zone Marine Act Consistency Determination

Congress created the CZMA (Section 2.10) in an effort to establish a federal and state
partnership for management of coastal resources. Section 307 of the CZMA, “requires that
federally licensed or permitted activities be consistent with state coastal management policies
(e.g., land use planning statutes, marine spatial planning, water quality standards). A
consistency determination is the process used to implement this requirement for federal
permits and licenses.”*?? The federal government approved the California Coastal Management
Program (CCMP) in 1977, and as a result, federal agencies must conduct activities (including
federal development projects, permits and licenses, and assistance to state and local
governments) in a manner consistent with the approved management program.*>* The process

“Note there are several exceptions which do not require a permit; however, a proposed offshore wind
development would likely result in a landfall electrical connection triggering the requirement of a permit.
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to implement this requirement is called the Federal Consistency Review, and for federal
activities and development projects, a Consistency Determination must be met prior to project’s
advancement. Evidence of the successful completion of this process is the applicant’s receipt of
a CCC Certification of Consistency, which must be presented to federal action agencies prior to
the issuance of federal permits.

Lead Agency

The California Coastal Commission (CCC) has jurisdiction over California’s “coastal zone,”
therefore, CCC is the lead agency within this jurisdiction and is responsible for administering the
state responsibilities of the CZMA.

Review Process

CCC’s strives to use the federal consistency process to provide open communication and
coordination with federal agencies and applicants, as well as to provide the public with an
opportunity to participate in the process. The Commission believes that this process allows it to
authorize federal activities in a manner that minimizes impacts to coastal resources and is
consistent with the CCMP.> The process by which a Certification of Consistency is issued is
noted below:

1. Applicant must submit it’s consistency certification to the CCC, along with necessary
data and information, which includes “a copy of the federal permit application, a
detailed description of the proposal, its associated facilities, its coastal effects,
comprehensive data and information sufficient to support the applicant’s consistency
certification, and an evaluation of the consistency of the project and its associated
facilities with the enforceable policies of the CCMP.

2. The CCC reviews the Certification for completeness. Review period begins if Certification
is complete; if incomplete the CCC will notify the applicant within 30 days stating that
the Consistency Certification is incomplete and that the review period has not begun.
CCC will identify the missing information.

3. After reviewing the applicant's consistency certification, CCC staff will prepare a report
and recommendation for CCC action. If the CCC does not issue a decision within three
months, it must notify the applicant and the federal agency of the status of the matter
and the basis for further delay. At this point, the CCC will issue a public notice. After the
public notice, during a public hearing, the CCC will decide whether to concur with or to
object to the consistency certification.

4. The CCC may make one of four determinations for a project:

a. The CCC can conditionally concur with a consistency certification. However, if
the federal-permit applicant does not agree with the conditions and does not
modify the project to incorporate the conditions, then the CCC's conditional
concurrence will be treated as an objection.

b. Ifthe CCC objects to the applicant's consistency certification because it is
inconsistent with the CCMP, it may describe alternative measures (if they exist)
that would allow the CCC to concur.

c. If the CCC objection is based on a finding that the applicant has not supplied
adequate information to assess the proposed activity's consistency with the
CCMP, then the CCC will identify the additional information and the reason it is
necessary.

d. If the CCC objects to the consistency certification, then the federal action
agency cannot issue a permit or license for the proposed project. The applicant

51



Bren School of Environmental Science & Management
CalWind: 2014 Group Masters Project

has 30 days from receipt of an objection letter to file an appeal to the Secretary
of Commerce. If the Secretary determines that the proposed activity is
consistent with the objectives and purposes of the CZMA, or that the activity is
necessary in the interest of national security, then the Secretary may overturn
the objection and the federal action agency may issue the permit or license for
the proposed project.”

In order for a project to proceed, BOEM must receive a Certification of Consistency from the
applicant.

Process Time

The CCC has six months from when it receives a complete certification application to conduct its
consistency review of federal licenses, permits or other authorizations. If the CCC does not issue
an opinion within six months, the federal agency can presume the state’s concurrence with the
consistency certification.

4.3.6 Incidental Take Permit

If any species protected under the California Endangered Species Act (CESA) would be
potentially impacted by a proposed project that is otherwise permitted, the applicant is advised
to apply to the California Department of Fish and Wildlife for an Incidental Take Permit, which
allows a prescribed amount of “incidental take” to occur without causing a violation of CESA.*
Violations of CESA can result in civil and criminal penalties, including fines of up to $10,000 per
occurrence for unpermitted take (CA. Fish and Game Code, §2583). To qualify for this permit,
the Applicant must fully mitigate the impacts of the authorized take, prove that adequate
funding exists to implement and monitor mitigation measures, prove that issuance of a take
permit will not threaten the continued existence of a listed species, and prove that the
measures are capable of successful implementation.’®* The amount of acceptable take varies
according to the species impacted and the geographic and environmental context of the project.

Consultation

If the proposed project is located in federal waters, a consultation under Section 7 of the federal
Endangered Species Act (ESA) will likely be required. As part of this process, the federal action
agency (BOEM) reviews the project for impacts to listed species and habitat. If the federal action
agency determines that impact to listed species or habitat is unlikely to occur, they will provide
a recommendation to other involved resource agencies (including the CDFW) stating as such and
requesting their agreement.

Resource agencies may concur with the federal determination, concur with modifications, or
choose not to concur. Concurrence with modifications requires the applicant to revise the
project to comply with applicable laws. If a resource agency does not concur, or if the federal
action agency is unable to make a determination of no significant impact, then:

X (Note: Items 1-4 above excerpted from: http://www.oceanrenewableenergy.com/ content/california-
czma-federal-consistency-determination#Lead_Agency)
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“the agency may request more information or require formal consultation. If a project
requires formal consultation then the resource agency will develop a Biological Opinion
for the project, which will provide authority for:

(1) the incidental take of listed species (for CDFG this would likely be a permit

under Fish & Game Code § 2081);

(2) provide measures designed to avoid or minimize adverse effects; or

(3) issue a jeopardy opinion.”**

Mitigation Measures

Projects found to adversely impact listed species or habitats may be required to mitigate these
impacts through a variety of measures, including redesign of a project, revision of the operation
plan, or relocation. As each of these potential mitigation measures may have impacts to an
offshore wind development’s financial feasibility, project developers are advised to consult with
relevant agencies early in the design of projects to minimize any mitigation measures that may
be required during the permit application process.

Process Time

Process time varies on a project-by-project basis. If review is concurrent with federal ESA
consultation, “the generally anticipated process time is 4 %4 months. Federal regulations allow
135 days to complete formal consultation under § 7 of the ESA.”**

4.3.7 Water Certification

The federal Clean Water Act of 1972 requires that states use the process identified in the Act to
ensure that no federal action violates the state’s water quality standards, or may become a
future source of violation. §401 Water Quality Certification (WQC) “covers construction,
operation, maintenance, and decommissioning of a proposed project, and conditions of the
WQC become conditions of the federal license or permit. All aspects of the project, including
energy production devices and any cables in, on, or under state waters (including wetlands) are
considered in the review.”*?®

Lead Agency

An offshore wind energy development project that does not require Federal Energy Regulatory
Commission (FERC) approval, does not involve multiple Regional Water Quality Control Boards,
and does not require a state water rights license will be reviewed by the appropriate Regional
Water Resources Control Board, which will act as the lead agency for the review process.

Review Process

Project applicants submit applications for a Water Quality Certification is submitted directly to
the lead agency. The application must include all relevant project information, including a listing
of all local, state, and federal authorizations required for the project, and must provide copies of
either the actual license or permits, or applications for the authorizations.*® If the project is
subject to CEQA, the final CEQA environmental document must be provided before a WQC may
be issued. While applications may be submitted prior to preparation of draft or final CEQA
documentation, no permit will be issued without final CEQA documentation, and the Regional
Board may reject an application without such documentation. The Board will make a decision to
grant a WQC permit “after reviewing the application, all relevant data, and any
recommendations from interested stakeholders.”**
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Process Time

States are provided one year to review projects under Section 7 of the Clean Water Act.
However, the review process typically exceeds this timeframe due to states’ lack of
administrative records supporting the application. Insufficient administrative records typically
stem from incomplete application materials. Should the state reject an application due to
incompleteness, the one-year review period begins anew. An applicant may avoid this situation
by withdrawing from the review process upon issuance of a “reasonable assurance
determination” from the state, which “allows the applicant to withdraw and resubmit the
application once it contains adequate information.”*?

4.3.8 Interconnection Permit

Because of new generation sources’ potential impacts on the electrical grid’s performance,
safety, and reliability, all new electricity exporting facilities must obtain permission from the grid
operator (CALISO) to connect to the transmission or distribution grids per the CPUC’s “Rule 21"
(see page 42). To initiate this process, the Interconnection Customer (IC) must submit an
application to CALISO and choose one of three options for review: Cluster Study Process,
Independent Study Process (ISP), or a Fast-Track Process. Figure 11 (page 54) illustrates the
options available under each of these processes. Once a project is submitted for review, it is
placed in a queue with other pending projects on a first-come, first-serve basis. Fast-Track
review processes are limited to projects less than 5SMW in size, thus OSW development would
not likely qualify for this option. An IC would need to study the particular details of a proposed
OSW farm to determine if a Cluster Study Process or the ISP process is best suited for their
needs. Regardless of which process is chosen, the interconnection approval process consists of 5
steps: Application Processing, Technical Scoping Meeting, Technical Studies, Interconnection
Agreement, and Project Implementation. Site Exclusivity documentation, indicating that the IC
has exclusive use and control of the subject site, is required at the time of application.
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Independent Study Process

The second option for review by CALISO is the Independent Study Process. Using this pathway, a
project developer can submit their application at any point during the year. Projects are
reviewed independently of other projects in the queue, and system impacts are allocated strictly
on the basis of the individual project. The possible benefit of this option is decreased review
time relative to the Cluster Review process, however that is not guaranteed, as the details of
each project are unique.

Interconnection Costs and Timeline

In addition to assessing the technical capability of the grid to accept new sources of generation,
the Interconnection Study seeks to identify costs associated with required grid upgrades
resulting from the project. Applicants are required to submit security deposits with a base cost
of $50,000 and a maximum of $250,000, depending on the size of the project. ICs seeking review
using the Cluster Study process can submit a security deposit in lieu of a site exclusivity
agreement. This amount is $100,000 for projects smaller than 20MW, and $250,000 for larger
projects. Additionally, security postings must be paid to CALISO at defined points of the review
process: Between Phase | and Il Technical Studies, after Phase Il, and at the start of construction.
These postings are intended to cover the cost of grid infrastructure upgrades required as a

result of the proposed project. For generators over 20MW, costs at the First Posting for Network
Upgrades are the lower of A) 15% of the total cost of responsibility outlined in Phase | study, B)
$20,000 per MW, C) $7.5 million dollars. These funds are due to CALISO within 90 days of the
completion of the Phase | study.'?’

The Second Posting for Network Upgrades is due 180 days after the Phase Il study, and for
generators over 20MW consists of the lower of: A) 30% of total cost responsibility outlined in
the Phase | or Phase Il study, whichever is lower; B) $15 million dollars.*”” The Final Security
Posting consists of the balance due to address 100% of network upgrades, distribution
upgrades, and/or interconnection facilities at the start of construction. CALISO notes that total
fees for interconnection may range from several hundred thousand dollars to hundreds of
millions of dollars, depending on the size and scope of the project and its impact on the existing
electrical grid.'*®

Interconnection Completion

Following completion of the Technical Studies, an Interconnection Agreement is executed
between the IC and IOU, and sent to FERC for review and approval. The exact nature of the
facilities, infrastructure, responsibilities for construction and maintenance, and transfer of
ownership are included in this agreement.'?’

The final phase of interconnection, Project Implementation, consists of design, procurement and
construction of facilities per the interconnection agreement. The 10U is typically responsible for
the engineering, procurement, and construction of all utility-side infrastructure, while the IC is
responsible for the equipment on the IC’s side of the point of ownership transfer. Any facility
constructed by the IC must be designed and constructed to the IOU’s specifications prior to
deeding the equipment to the IOU. Upon completion of the Project Implementation phase, the
project begins operation, with operation and maintenance of the generating facility and
transmission infrastructure occurring per the interconnection agreement.127
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4.4 Other Considerations

In addition to the laws and regulatory bodies that influence the process of obtaining a permit for
an offshore wind farm in California, a number of entities exist who influence the political and
technical feasibility of offshore development. While these entities do not have direct control
over the permitting process, they are important actors that a project developer may interact
with prior to, or during a project.

4.4.1 BOEM California Renewable Energy Task Force

BOEM Renewable Energy Task Forces are designed to assist with government decision-making
within the established BOEM regulatory framework on the OCS. Task forces are assembled of
government personnel from federal, state, local, and tribal organizations. A Task Force can only
be created via request from the governor of the applicable state to BOEM.

The creation of a BOEM Task Force provides several benefits for developers of offshore wind
energy projects and for the state. These benefits arise from the presence of a unified planning
effort that reduces uncertainty, pools information assets, provides transparency to the planning
process, and helps to create market efficiencies. More specifically, benefits are derived from:

e The designation of defined areas for wind energy development, and identification of
areas where development will require curtailment, mitigation, or exclusion.

e The creation of NEPA reviews for portions of ocean leasable for offshore wind energy.
Federal government review shifts burdens away from project developers and allows all
potential bidders for projects to share common NEPA results.

e The creation of a single entity that coordinates the actions of local, state, and federal
activities regarding offshore wind energy development.

e The creation of a permitting process that incorporates all relevant agencies and
expertise.

California has created such task forces in the past, most recently to review the issue of liquefied
natural gas shipping terminals in California. To date, the state has not requested the formation
of a task force for offshore wind. Stakeholders interviewed by CalWind cited the absence of such
a task force as a major hurdle to the development of an offshore wind energy industry in
California.*"

4.4.2 California Energy Commission

The California Energy Commission (CEC) was created by the California Legislature in 1974 and is
organized within the California Natural Resources Agency. The CEC has six primary
responsibilities:

e Forecasting future energy needs;

e Promoting energy efficiency and conservation by setting the state's appliance and
building efficiency standards;

e Supporting public interest energy research that advances energy science and technology
through research, development and demonstration programs;

xii

Stakeholders also cited uncoordinated state and federal action on offshore wind as an obstacle for
investment in the industry.
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e Developing renewable energy resources and alternative renewable energy technologies
for buildings, industry, and transportation;

e Licensing thermal power plants (50 megawatts or larger);

e Planning for and directing state response to energy emergencies.'*

Although CEC is an integral part of energy planning in the state, it would have no direct
jurisdictional authority over an offshore wind project in California. Research and policy
recommendations put forth by CEC could impact broader state policy towards offshore wind,
the Commission’s support will be a vital step in building political momentum to encourage the
development of offshore energy resources in California.

4.4.3 California Marine Renewable Energy Working Group
The California Marine Renewable Energy Working Group is an interagency group chaired by the
California Ocean Protection Council. The California Ocean Protection Council was created
pursuant to the California Ocean Protection Act (COPA) in 2004. The group consists of the:

e C(California Energy Commission

e C(California Department of Fish and Wildlife

e California State Lands Commission,

e California Coastal Commission

e (California Public Utilities Commission

The goals of the group are threefold; (i) to address uncertainties in regulatory processes for
marine renewable energy projects in California; (ii) address the information needs of state
agencies and stakeholders to inform potential impacts and user conflicts with marine renewable
energy projects; (iii) and to facilitate the development of agreements and joint state-federal
committees to improve coordination of state and federal permitting processes.”*® The group has
produced several guidance documents and facilitates communication between multiple
stakeholders.

The California Marine Renewable Energy Working Group is separate from a BOEM State Task
Force (discussed on page 56) and has no direct jurisdictional authority over an offshore wind
energy project. Like the CEC, the Marine Renewable Energy Working group is an important
political force whose support of offshore wind energy development will be an useful precursor
to state policy in support of this resource’s development.

4.4.4 West Coast Governor’s Alliance on Ocean Health

The West Coast Governor’s Alliance on Ocean Health (WCGA) is a multi-state regional
partnership agreement between the Governors of California, Oregon, and Washington state
intended to promote and protect the viability of west coast ecosystems. The agreement seeks to
advance the goals of:

e (Clean coastal waters and beaches

e Healthy ocean and coastal habitats

Effective ecosystem-based management

Reduced impacts of offshore development

Increased ocean awareness and literacy among the region’s citizens
Expanded ocean and coastal scientific information, research, and monitoring
e Sustainable economic development of coastal communities™*
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WCGA has “agreed to collaborate with the BOEM, Department of Energy, Federal Energy
Regulatory Commission (FERC), National Oceanic and Atmospheric Administration, and other
agencies to evaluate the potential benefits and impacts of renewable ocean energy projects off
the West Coast. An additional goal is to develop the planning and regulatory structure for these
activities.”"**> While the group has no formal regulatory authority, it does represent the only
existing executive-level body dedicated to renewable energy policy on the west coast. Similar to
the organizations noted previously, the WCGA is a potential precursor to the establishment of a
BOEM Task Force in California. It also provides a coordinated, multi-state approach to offshore
wind energy development.

4.4.5 California’s Renewable Portfolio Standard

The California Public Utilities Commission (CPUC) has enacted rules requiring that electric utility
companies within the state obtain at least 33% of their power from renewable sources by
2020." This requirement is known as a Renewable Portfolio Standard (RPS) and is the most
aggressive in the United States with respect to attaining a high penetration of renewable energy
in a relatively short period. These rules pertain to utility-scale energy generation facilities and do
not include small-scale, distributed generation systems such as rooftop-mounted solar
photovoltaic systems on single family homes. Offshore wind energy will qualify for the state’s
RPS requirements if and when development of the resource is realized.

CPUC has statutory authority to increase RPS requirements beyond 33%. The choice to increase
RPS requirement would directly impact the demand for renewable energy in the state.

4.4.5 Renewable Energy Transmission Initiative

The Renewable Energy Transmission Initiative (RETI) is a coordinated effort between the CPUC,
CEC, California ISO, and the state’s publicly-owned utility companies to identify necessary
transmission projects to facilitate the growth of renewable energy in the state.”** Should
offshore wind energy projects be considered on a large scale in California, transmission of the
energy generated from this resource would become a significant point of analysis for RETI.
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4.5 California Permitting Flowchart

Permitting an OSW project at the state level involves three main processes, as indicated below.
Additionally, interaction with federal permitting activities occurs through the CZMA Consistency
Determination process as well as via the Clean Air and Clean Water Acts.

CEQA Review

Agencies:

* State Lands
Commission (Lead)

* CA. Dept. of Fish &
Wildlife

+ CA. Coastal
Commission

* Local APCD

Transfer to BOEM for
Federal Consistency
Review

All Permits Obtained

Approvals Reguired For

State Lands Lease:
* CEQA Completion
* Coastal Development
Permit
* Local APCD Air Permit
(ties to Federal Review /

CAA/ EPA)
CCC Decision Approvals Reguired
for CZMA Consistency
Determination:
Not Required for State Approvals Required * Requires
Lands Lease but needed for Coastal completed
prior to construction: Development Permit; application
* CAISO Interconnection * CEQA Completion including detailed
Agreement (Not part of * Local Coastal plans
CEQA) Development * 401 Water Quality
* Take Permit Permit Certification

Figure 12: California Permitting Flowchart

5.0 County / Local Permitting

There are three counties within the CalWind region of interest (ROI), San Luis Obispo, Santa
Barbara, and Ventura Counties. In each case, the county jurisdiction starts at the mean high tide
line and extends to the end of the coastal zone. The coastal zone is defined by the respective
counties’ Coastal Zoning Ordinances and can vary significantly based on land uses and zoning
classifications.’>***’
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5.1 Jurisdiction

Planning and regulation of land use comes from the tenth amendment to the U.S. Constitution,
which gives police power to the states.*® Based on this power, counties develop general plans
to guide the counties’ long-term planning and policy development.

County jurisdiction starts at the mean high tide line and extends inland to the county
boundaries. Therefore, the only aspect of an offshore wind project that would be within the
jurisdiction of the county would be the infrastructure needed to transmit energy to shore. Santa
Barbara County, for example, does not currently have an enabling ordinance for such activities,
so developers would need to conform to the current zoning of the chosen landfall site.”**"

5.2 California Coastal Act

As introduced on page 36, the California Coastal Act of 1976 requires local communities to
develop Local Coastal Programs (LCPs). These documents contain the ground rules for future
development and protection of coastal resources. LCPs also reflect the unique characteristics of
each county, while conforming to the Coastal Act goals and policies, and are reviewed for
conformity by the California Coastal Commission (CCC).**° In recognition of the coastal variability
within counties, several counties have elected to create separate geographic segments with
unique LCPs. As a result, the local permitting process is heavily dependent on the cable landfall
location.

Though CCC has jurisdiction of the coastal zone, they often defer authority to counties once an
LCP has been approved. In some cases, CCC retains permit jurisdiction and regulatory authority,
so called “white holes,” in places like wetlands and coastal estuaries.

LCPs also designate the coastal zone, or area under the jurisdiction of the applicable local codes.
In the case of Santa Barbara County, the Coastal Zone, as depicted in Figure 13 and described in
the LCP is governed by the Santa Barbara Article Il Coastal Zoning Ordinance™’ while inland
property is governed by the Santa Barbara County Land Use & Development Code (Section 35-
1)'141

5.2.1 Coastal Development Permit

In order to alter the coastal zone, a developer must obtain a Coastal Development Permit with a
public hearing (formerly a special use permit), as described in the coastal zoning ordinance.
According to permit documentation, a permit is necessary for major public works and energy
projects, as well as for development that is proposed within the coastal zone. The hearing is fully
discretionary and conducted in front of the county zoning administrator. The permitting would
trigger environmental review and make the county a responsible party to the NEPA/CEQA
process. Approval of this type of Coastal Development Permit may be appealed to the Board of
Supervisors and ultimately CCC.

5.3 Substation Permitting
The permitting required for placement of a substation is highly dependent on its location. The
county would maintain jurisdiction if the substation were constructed on a parcel within the

xiii

The only wind project that the County of Santa Barbara has permitted is the Lompoc Wind Energy
Project which was located in AG-Il zoned land.
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coastal zone, or on a properly zoned parcel of the inland area. The specific regulations and
permitting requirements in this instance would be determined by the zoning status of the
developed parcel.

Table 2: Possible County Substation Permits

Substation Location | Applicable Regulations Permit Required

Coastal Zone Coastal Zoning Ordinance Coastal Development Permit
Inland Area Land Use Development Code | Conditional Use Permit
Utility Property CPUC CPUC Authorization

However, if the substation were built in the Inland Area and operated by the Utility under the
authority of the California Public Utilities Commission, the county would not have jurisdiction,
and no county permit would be required. Permitting efforts would be handled by the CPUC.

Process Time

According to CalWind interviews with the Santa Barbara Planning and Development
Department, the permitting process would likely take several years to complete. Process time
would likely be tied to the length of required wildlife studies and litigation.

61



Bren School of Environmental Science & Management
CalWind: 2014 Group Masters Project

LCP Status
‘\ L South Central Coast Area
o , As of July 1, 2011

n\\r:r‘a_\/\ L U1l S 1'“
Legend

Woms Bay ]

{County LCP Effectively Cerfified

SmlunObpe 0 B 1 S P O
1 Buchen Q
fad . W county LUP Eifectively Ceriified

‘W {
Graver Seach L m City LCP Effectively Certfified

O No LCP/LUP Effectively Certified
O Arec of Deferred Certificotion

| B

=

VENTURA

Santa Barbara County

O Chonnel Islands St faryqe
B Guadalupe v Q‘\\
O Goleta } )
B Santa Borbara e L \\
| Carpinteria BT S

St ? &

Ventura County € 4 4
B San Buenaventura
® Oxnard
B Port Hueneme N
) Los Angeles County
(Malibu/Santa Monica Mts. segment)
B City of Mallbu 10 0 10 20 30 40 M
0 0 10 20 30 40 KM South Central Coast
—_——— e P
m California Coastal Commission
. r} el NOTE: Coastal Zone Boundary for lllustrative purposes only.
Technical Services Division s e s

Figure 13: Local Coastal Plan Status of South Central California (From California Coastal Commission)

62



Bren School of Environmental Science & Management
CalWind: 2014 Group Masters Project

7.0 References
References noted below pertain to this chapter only.

1. Victorov, S. V. An Ocean Blueprint for the 21st Century: Final Report of the U.S. Commission
on Ocean Policy. Final Report. (2004). at
<http://govinfo.library.unt.edu/oceancommission/documents/full_color_rpt/welcome.html>

2. NOAA Office of General Counsel. NOAA Office of General Counsel International Section,
Marine Zones and Boundaries. (2013). at
<http://www.gc.noaa.gov/gcil_maritime.html#territorial>

3. NOAA Office of Coast Survey. Law of the Sea. at
<http://www.nauticalcharts.noaa.gov/staff/law_of_sea.html>

4. 43 USC Chapter 29 - SUBMERGED LANDS | Title 43 - Public Lands | U.S. Code | LIl / Legal
Information Institute. at <http://www.law.cornell.edu/uscode/text/43/chapter-29>

5. Terry Orr. Interview with Terry Orr, Senior Project Manager ESS Group, Inc. 100 Fifth
Avenue, 5th Floor, Waltham, MA 02451. (2013).

6. Noyes, J. E. Establishment of a 24-Mile US Contiguous Zone. (HeinOnline, 1999). at
<http://heinonlinebackup.com/hol-cgi-
bin/get_pdf.cgi?handle=hein.journals/ljmc15&section=23>

7. Office of Energy Efficiency & Renewable Energy. Energy Policy Act of 2005 | Department of
Energy. (2013). at <http://www1.eere.energy.gov/femp/regulations/epact2005.html>

8. Legal Information Institute. 43 USC Chapter 29, Subchapter IIl - OUTER CONTINENTAL SHELF
LANDS. at <http://www.law.cornell.edu/uscode/text/43/chapter-29/subchapter-1l1>

9. Vann, A. Wind Energy: Offshore Permitting. (2012).

10. National Archives. About the Code of Federal Regulations. at
<http://www.archives.gov/federal-register/cfr/about.html>
11. National Archives. The Federal Register. at <http://www.archives.gov/federal-

register/the-federal-register/>

12. U.S. Fish & Wildlife Service. USFWS: Bald and Golden Eagle Protection Act. (2012). at
<http://www.fws.gov/midwest/midwestbird/eaglepermits/bagepa.html>

13. U.S. Environmental Protection Agency. Technology Transfer Network OAR Policy and
Guidance -General Conformity Regulations. (2012). at
<http://www.epa.gov/ttn/caaa/genconformity.html>

14. Minerals Management Service. Cape Wind Energy Project, Final EIS: Appendix | Draft
General Conformity Determination. (2009). at <http://energy.gov/sites/prod/files/EIS-0470-
FEIS-Appendix_I|-General_Conformity Determination.pdf>

15. U.S. Environmental Protection Agency New England. FACT SHEET Outer Continental
Shelf Air Permit Approval: Cape Wind Energy Project. at
<http://www.epa.gov/regionl/communities/pdf/CapeWind/CapeWindFactSheetFinalVersion
Junel0.pdf>

16. U.S. Department of Interior, Minerals Management Service. Final General Conformity
Determination Cape Wind Energy Project. (2009). at <http://www.boem.gov/Renewable-
Energy-Program/Studies/Cape-Wind.aspx>

17. Legal Information Institute. 16 USC § 1452 - Congressional declaration of policy | Title
16 - Conservation | U.S. Code | LIl / Legal Information Institute. at
<http://www.law.cornell.edu/uscode/text/16/1452>

18. California Coastal Commission. Description of California’s Coastal Management Program
(CCMP). at <http://www.coastal.ca.gov/fedcd/ccmp_description.pdf>

63



Bren School of Environmental Science & Management
CalWind: 2014 Group Masters Project

19. U.S. Environmental Protection Agency. Summary of the Energy Policy Act. Summ. Energy
Policy Act Laws Regul. US EPA (2013). at <http://www2.epa.gov/laws-regulations/summary-
energy-policy-act>

20. U.S. Fish & Wildlife Service. Endangered Species Program | Laws & Policies |
Endangered Species Act | Section 7 Interagency cooperation. (2013). at
<http://www.fws.gov/endangered/laws-policies/section-7.html>

21. PRINCIPLE. Principle Power - Products - WindFloat. at
<http://www.principlepowerinc.com/products/windfloat.html>

22. Daniel Smalley & Allan J. Mueller. Water Resources Development Under the Fish and
Wildlife Coordination Act. (2004). at <http://www.fws.gov/habitatconservation/fwca.pdf>

23. The Encyclopedia of Earth. Fish and Wildlife Coordination Act, United States. Encycl.
Earth Fish Wildl. Coord. Act U. S. (2009). at <http://www.eoearth.org/view/article/152775/>

24. Bureau of Ocean Energy Management. Essential Fish Habitat | BOEM. at
<http://www.boem.gov/Environmental-Stewardship/Environmental-
Assessment/FCMA/Essential-Fish-Habitat.aspx>

25. Pacific Fishery Management Council. at <http://www.pcouncil.org/>

26. Read, A. J., Drinker, P. & Northridge, S. Bycatch of Marine Mammals in U.S. and Global
Fisheries: Bycatch of Marine Mammals. Conserv. Biol. 20, 163-169 (2006).

27. Bureau of Ocean Energy Management. Marine Mammal Protection Act (MMPA) |
BOEM. at <http://www.boem.gov/Environmental-Stewardship/Environmental-
Assessment/MMPA/index.aspx>

28. Bureau of Ocean Energy Management. Migratory Bird Treaty Act (MBTA) | BOEM. at
<http://www.boem.gov/Environmental-Stewardship/Environmental-
Assessment/MBTA/Index.aspx>

29. US Fish & Wildlife Service. Birds Protected By the Migratory Bird Treaty Act. (2013). at
<http://www.fws.gov/migratorybirds/regulationspolicies/mbta/mbtintro.html>

30. Paul W. Collins. Channel Islands Bird Checklist. (2011). at
<http://www.nps.gov/chis/naturescience/upload/bird-list-all-final.pdf>

31. Advisory Council on Historic Preservation. ACHP | Section 106 Regulations Summary.
(2013). at <http://www.achp.gov/106summary.html>

32. Siting Methodologies for Hydrokinetics: Navigating the Regulatory Framework.
(Department of Energy, 2010). at <http://energy.gov/eere/water/downloads/siting-
methodologies-hydrokinetics-0>

33. Bureau of Ocean Energy Management. National Historic Preservation Act | BOEM. at
<http://www.boem.gov/Environmental-Stewardship/Environmental-
Assessment/NHPA/index.aspx>

34. Michael Vincent McGinnis, Ph.D, Roberta Reyes Cordero, JD & Matt Stadler, M.E.S.
Tribal Marine Protected Areas: Protecting Maritime Ways and Cultural Practices. (Bioregional
Planning Associates, 2004). at <http://ocpc.msi.ucsb.edu/pdfs/TribalMPAs04.pdf>

35. U.S. Fish & Wildlife Service. Digest of Federal Resource Laws of Interest to the U.S. Fish
and Wildlife Service. Outer Cont. Shelf Lands Act (2013). at
<http://www.fws.gov/laws/lawsdigest/outcont.html>

36. NOAA. NOAA: Ports and Waterways Safety Act. NOAA Ports Waterw. Saf. Act at
<http://www.csc.noaa.gov/legislativeatlas/lawDetails.jsp?lawID=841>

37. U.S. Department of the Interior. Secretary Salazar Announces Approval of Cape Wind
Energy Project on Outer Continental Shelf off Massachusetts. (2010). at

64



Bren School of Environmental Science & Management
CalWind: 2014 Group Masters Project

<http://www.doi.gov/news/doinews/Secretary-Salazar-Announces-Approval-of-Cape-Wind-
Energy-Project-on-Outer-Continental-Shelf-off-Massachusetts.cfm>

38. BOEM Homepage | BOEM. at <http://www.boem.gov/>

39. Code of Federal Regulations. 30 CFR 585 : RENEWABLE ENERGY AND ALTERNATE USES
OF EXISTING FACILITIES ON THE OUTER CONTINENTAL SHELF [ 30 CFR 585 ] : (MINERAL
RESOURCES [ 30 CFR]). (2013). at <http://cfr.regstoday.com/30cfr585.aspx>

40. U.S. Fish & Wildlife Service. Fish and Wildlife Service. US Fish Wildl. Serv. (2013). at
<http://www.fws.gov/help/about_us.html>

41. U.S. Minerals Management Service & U.S. Fish and Wildlife Service. Memorandum of
Understanding Between the Department of the Interior U.S. Minerals Management Service
and the Department of the Interior U.S. Fish and Wildlife Service Regarding Implementation
of Executive Order 13186, ‘Responsibilities of Federal Agencies to Protect Migratory Birds'.
(2009). at <http://www.boem.gov/Environmental-Stewardship/Environmental-
Assessment/MBTA/Index.aspx>

42. U.S. Environmental Protection Agency. Our Mission and What We Do | About EPA | US
EPA. (2013). at <http://www?2.epa.gov/aboutepa/our-mission-and-what-we-do>

43. NOAA Fisheries. Mission :: NOAA Fisheries. at
<http://www.nmfs.noaa.gov/aboutus/11_mission.html>

44, NOAA Fisheries. OPR Home :: Office of Protected Resources. OPR Home Off. Prot.
Resour. at <http://www.nmfs.noaa.gov/pr/index.htm>

45, Federal Aviation Administration. Federal Aviation Administration: History. (2010). at
<http://www.faa.gov/about/history/brief history/>

46. Federal Aviation Administration. Federal Aviation Administration: Mission. (2010). at
<http://www.faa.gov/about/mission/>

47. Federal Energy Regulatory Commission. Federal Energy Regulatory Commission: About
FERC. (2013). at <http://ferc.gov/about/about.asp>

48. U.S. Army Corps of Engineers. Mission and Vision - Headquarters U.S. Army Corps of
Engineers. at <http://www.usace.army.mil/About/MissionandVision.aspx>

49, United States Coast Guard. USCG: About Us - Overview. (2013). at
<http://www.uscg.mil/top/about/>

50. United States Coast Guard. USCG: D11 Waterways (dpw). Dist. Elev. Prev. Dp Priv. Aids
(2013). at <http://www.uscg.mil/d11/dp/PatonOne.asp>

51. Advisory Council on Historic Preservation. ACHP | About ACHP | General Information.
(2012). at <http://www.achp.gov/aboutachp.html>

52. Federal Aviation Administration. Wind Turbine FAQs (latest revision 04/19/2013).
(2013). at
<https://oeaaa.faa.gov/oeaaa/external/searchAction.jsp?action=showWindTurbineFAQs>

53. Federal Aviation Administration. FAA: Wind Turbine FAQ’s (latest revision 04/19/2013).
(2013). at
<https://oeaaa.faa.gov/oeaaa/external/searchAction.jsp?action=showWindTurbineFAQs>

54. US Department of Transportation, Federal Aviation Administration. Chapter 7.
Determinations. (2012). at
<http://www.faa.gov/air_traffic/publications/atpubs/AIR/air0701.html>

55. Department of Defense. DoD Siting Clearinghouse Reviews. at
<http://www.acq.osd.mil/dodsc/contact/dod-review-process.html>

65



Bren School of Environmental Science & Management
CalWind: 2014 Group Masters Project

56. Deepwater Wind. Deepwater Wind : News : Deepwater Wind Wins Auction to Develop
Offshore Wind Energy Sites in Federal Waters. at <http://dwwind.com/news/deepwater-
wind-wins-auction-to-develop-offshore-wind-energy-sites-in-federal-waters>

57. Barminski, J. BOEM’s Offshore Renewable Energy Process. (2013). at
<http://cwec.ucdavis.edu/offshore/>

58. U.S. Environmental Protection Agency. Can you summarize the NEPA process? (2011). at
<http://compliance.supportportal.com/link/portal/23002/23009/Article/32904/Can-you-
summarize-the-NEPA-process>

59. U.S. Government Printing Office. Title 43: Public Lands: Interior PART 46—
IMPLEMENTATION OF THE NATIONAL ENVIRONMENTAL POLICY ACT OF 1969 Subpart C—
Initiating the NEPA Process. (2014). at <http://www.ecfr.gov/cgi-bin/text-
idx?c=ecfr&sid=5e5b5c32fb7a5f6bbaefd7ff7a107e7d&rgn=div8&view=text&node=43:1.1.1.1
.41.3.148.3&idno=43>

60. CEQ - Regulation 1508. at <http://ceq.hss.doe.gov/nepa/regs/ceq/1508.htm>

61. Bureau of Ocean Energy Management. What is the Environmental Impact Statement
(EIS) Scoping Process? | BOEM. at <http://www.boem.gov/Environmental-
Stewardship/Environmental-Assessment/NEPA/policy/eis/process.aspx>

62. Council on Environmental Quality. A Citizen’s Guide to the NEPA: Having Your Voice
Heard. (2007). at <http://ceq.hss.doe.gov/nepa/citizens_guide_Dec07.pdf>

63. NOAA Fisheries. Consulting with Federal Agencies (ESA Section 7) :: NOAA Fisheries.
(2014). at <http://www.nmfs.noaa.gov/pr/consultation/>

64. Northeast Regional Office. Section 7 Consultation Process :: Northeast Regional Office.
at <http://nero.noaa.gov/protected/section7/consultation/index.html>

65. Thaler, J. Permitting and Leasing for Maine Offshore Wind Energy Projects. (2013). at
<http://www.e2tech.org/Resources/Documents/MOW!II_Offshore_Wind_Roadmap_JAN2013
.pdf>

66. Legal Information Institute. 16 USC § 1539 - Exceptions | Title 16 - Conservation | U.S.
Code | LIl / Legal Information Institute. at
<http://www.law.cornell.edu/uscode/text/16/1539>

67. U.S. Fish and Wildlife Service. Eagle Conservation Plan Guidance Module 1 - Land Based
Wind Energy Version 2. (2013). at
<http://www.fws.gov/windenergy/PDF/Eagle%20Conservation%20Plan%20Guidance-
Module%201.pdf>

68. U.S. Fish & Wildlife Service. USFWS: Questions and Answers on New Regulations to
‘Take’ Eagles. (2013). at
<http://www.fws.gov/midwest/eagle/protect/fnlpermitregs_qgas.html>

69. U.S. Fish & Wildlife Service. USFWS Midwest Region - Permit Application for the
Incidental Take of Bald Eagles. (2013). at
<http://www.fws.gov/midwest/midwestbird/eaglepermits/baeatake/application.html>

70. Jolie Harrison. The Marine Mammal Protection Act (MMPA) Incidental Take
Authorization Process. at
<http://www.uscg.mil/hqg/cg4/cgd7/docs/Coast%20Guard%20Training%20all%20slides%20to
%20share%20Sept%202013.pdf>

71. Bureau of Ocean Energy Management. Magnuson-Stevens Fishery Conservation and
Management Act | BOEM. at <http://www.boem.gov/Environmental-
Stewardship/Environmental-Assessment/FCMA/index.aspx>

66



Bren School of Environmental Science & Management
CalWind: 2014 Group Masters Project

72. NOAA. Preparing Essential Fish Habitat Assessments: - preparingefhassessments.pdf.
(2004). at <http://www.habitat.noaa.gov/pdf/preparingefhassessments.pdf>

73. DOE Authorities. 36 CFR Part 800 - PROTECTION OF HISTORIC PROPERTIES. (2011). at
<http://www.energyca.org/PDF/Comm_Guidebook.pdf#page=516>

74. Stipe, R. A Richer Heritage: Historic Preservation in 21st Century. (Chapel Hill: University
of Chapel Hill Press, 2003).

75. COUNCIL ON ENVIRONMENTAL QUALITY, EXECUTIVE OFFICE OF THE PRESIDENT &
ADVISORY COUNCIL ON HISTORIC PRESERVATION. NEPA and NHPA: A Handbook for
Integrating NEPA and Section 106. (2013). at
<http://www.achp.gov/docs/NEPA_NHPA_Section_106_Handbook_Mar2013.pdf>

76. California Environmental Protection Agency. Instructions for Completing the Application
for Clean Water Act §401 Water Quality Certification and/or Waste Discharge Requirements
for Projects Involving Discharge of Dredged and/or Fill Material To Waters of the U.S. and/or
Waters of the State. at
<http://www.waterboards.ca.gov/lahontan/water_issues/programs/clean_water_act_401/d
ocs/401instructions2app.pdf>

77. California Environmental Protection Agency. State Water Resources Control Board.
(2014). at <http://www.waterboards.ca.gov/water_issues/programs/npdes/#process>
78. U.S. Environmental Protection Agency, Office of Wetlands, Oceans, and Watersheds.

Clean Water Act Section 401 Water Quality Certification: A Water Quality Protection Tool for
States and Tribes. (US EPA, 2010). at
<http://water.epa.gov/lawsregs/guidance/cwa/upload/cwa-401-handbook-2010-
interim.pdf>

79. U.S. Environmental Protection Agency. Overview of EPA Authorities for Natural
Resource Managers Developing Aquatic Invasive Species Rapid Response and Management
Plans: CWA Section 404-Permits to Discharge Dredged or Fill Material | Habitat Protection |
US EPA. at <http://water.epa.gov/type/oceb/habitat/cwa404.cfm>

80. U.S. Fish & Wildlife Service. U.S. Fish and Wildlife Service Home. at
<http://www.fws.gov/habitatconservation/fwca.html>

81. Lucchesi, J., Kato, G., Griggs, M., Lien, J. & Rogalin, S. The Public Trust Doctrine
CALIFORNIA STATE LANDS COMMISSION (PARTY). (2002). at
<http://archives.slc.ca.gov/Meeting_Summaries/2002_Documents/10-01-
02/1tems/100102R68.pdf>

82. SCOCAL. National Audubon Society v. Superior Court. (1983). at
<(http://scocal.stanford.edu/opinion/national-audubon-society-v-superior-court-30644)>

83. NEPA and CEQA: Integrating State and Federal Environmental Reviews A DRAFT for
public comment. (2013). at
<http://ceq.hss.doe.gov/publications/NEPA_CEQA_Draft_Handbook_March_2013.pdf>

84. CEQA - Frequently Asked Questions. at <http://ceres.ca.gov/ceqa/more/faq.html>

85. Cal/EPA | Water Resources Control Board: The History of the Cal/EPA. Hist. Calif.
Environ. Prot. Agency (2009). at <http://www.calepa.ca.gov/about/history01/swrcb.htm>

86. California Wetlands Information System. CWIS - Summary of the Porter-Cologne Water
Quality Control Act. (2002). at
<http://ceres.ca.gov/wetlands/permitting/Porter_summary.html>

87. California Ocean Protection Council. About the Council | California Ocean Protection
Council. at <http://www.opc.ca.gov/about/>

67



Bren School of Environmental Science & Management
CalWind: 2014 Group Masters Project

88. California Department of Fish and Wildlife. California Endangered Species Act -
California Department of Fish and Wildlife. at <http://www.dfg.ca.gov/habcon/cesa/>

89. California Department of Fish and Wildlife. Introduction to the MLPA. at
<http://www.dfg.ca.gov/marine/mpa/intro.asp#ql>

90. Neil E. Franklin, Patricia S. Peterson & William Walker. Saving the Coast: California
Coastal Zone Conservation Act of 1972. Gold. Gate Univsersity Law Rev. 4, 47 (1974).

91. Bruce Tester. The California Coastal Zone Conservation Act of 1972: An Overview and
Recent Developments. Pepperdine Law Rev. 2, 21 (1975).
92. Environmental Law Reporter. Secretary of the Interior v. California. at

<http://elr.info/litigation/%5Bfield_article_volume-raw%5D/20129/secretary-interior-v-
california>

93. Haggett, C. Understanding public responses to offshore wind power. Energy Policy 39,
503-510 (2011).

94. California Environmental Protection Agency. Cal/EPA Mission Statement. (2013). at
<http://www.calepa.ca.gov/About/mission.htm>

95. California Environmental Protection Agency. State Water Resources Control Board:
Water Board’s Structure. (2012). at
<http://www.swrcb.ca.gov/about_us/water_boards_structure/index.shtml>

96. California Environmental Protection Agency, A. R. B. ARB 40th History: History of Air
Resources Board. (2010). at <http://www.arb.ca.gov/knowzone/history.htm>

97. California Environmental Protection Agency, A. R. B. Key Events in the History of Air
Quiality in California. Calif. ARB Key Events Hist. Air Qual. Calif. (2012). at
<http://www.arb.ca.gov/html/brochure/history.htm>

98. Santa Barbara County Air Pollution Control District. Land Use and CEQA Environmental
Review. at <http://www.sbcapcd.org/apcd/landuse.htm>

99. Michael Goldman & Benjamin White. APCD Review of Offshore Wind Projects. (2013).

100. California Ocean Protection Council. California Permitting Guidance for Ocean
Renewable Energy Test and Pilot Projects. (2011). at
<http://www.opc.ca.gov/2011/12/california-permitting-guidance-for-ocean-renewable-
energy-test-and-pilot-projects/>

101.  California Coastal Commisson. California Coastal Commission Program Overview. at
<http://www.coastal.ca.gov/whoweare.html>

102.  California Coastal Commisson. Local Coastal Programs (LCPs). at
<http://www.coastal.ca.gov/lcps.html>

103.  California Department of Fish and Wildlife. About the California Department of Fish and
Wildlife. (2013). at <http://www.dfg.ca.gov/about/>

104.  California Department of Fish and Wildlife. Climate Science and Renewable Energy. at
<http://www.dfg.ca.gov/Climate_and_Energy/>

105.  W.Foster, J. California’s Ancient Maritime Heritage. Calif. Anc. Marit. Herit. (2013). at
<http://www.parks.ca.gov/?page_id=23712>

106. California Public Utilities Commission. CPUC History & Structure. (2012). at
<http://www.cpuc.ca.gov/PUC/aboutus/puhistory.htm>

107.  California Public Utilities Commission. (2007). at <http://www.cpuc.ca.gov/puc/>

108.  California Public Utilities Commission. Rule 21. (2013). at
<http://www.cpuc.ca.gov/PUC/energy/Procurement/LTPP/rule21.htm>

109. Decision adopting settlement agreement revising distribution level interconnection
rules and regulations - Electric Tariff Rule 21 and granting motions to adopt the utilities’ Rule

68



Bren School of Environmental Science & Management
CalWind: 2014 Group Masters Project

21 transition plans. (2012). at
<http://docs.cpuc.ca.gov/PublishedDocs/Published/G000/M028/K168/28168335.PDF>

110. The Governor’s Office of Planning and Research. About OPR. (2011). at
<http://opr.ca.gov/s_about.php>

111. The Governor’s Office of Planning and Research: Statues. (2011). at
<http://opr.ca.gov/s_statutes.php>

112.  Office of Planning and Research - State Clearing House. (2011). at
<http://opr.ca.gov/m_stateclearinghouse.php>

113.  Planning Conservation League. PCLF: CEQA Guidelines. (2011). at
<http://www.pclfoundation.org/publications/ceqaguidelines.html>

114. CEQA | Title 14 | Article 20. Definitions. CEQA Title 14 Artic. 20 Defin. (2005). at
<http://ceres.ca.gov/ceqa/guidelines/art20.html>

115.  CEQA: Summary. at <http://ceres.ca.gov/cega/summary.html>

116.  CEQA Process Flow Chart. at <http://ceres.ca.gov/ceqa/flowchart/>

117.  CEQA: Article 14. Projects Also Subject to the National Environmental Policy Act (NEPA).
(2005). at <http://ceres.ca.gov/ceqa/guidelines/art14.html>

118.  Holly Wyer. Offshore Wind Energy and CEQA. (2013).

119. Robert S. Townsend, Christopher J. Carr, William M. Sloan & Miles H. Imwalle. California
Tideland and Submerged Land Leasing for Conservation Purposes. (2009). at
<http://www.mcatoolkit.org/pdf/California_Tideland_Submerged_Land_Leasing_for_Conser
vation_Purposes_Report.pdf>

120. California Coastal Commission: Why it exists and what it does. at
<http://www.coastal.ca.gov/publiced/Comm_Brochure.pdf>

121. Tom Luster, California Coastal Commission. Wave Energy Projects and the California
Coastal Act. (2008). at
<http://city.fortbragg.com/main/Wave%20Energy%20Forum%20Presentations.html>

122.  Ocean Renewable Energy. California CZMA Federal Consistency Determination. (2013).
at <http://www.oceanrenewableenergy.com/content/california-czma-federal-consistency-
determination#fLead Agency>

123.  California Coastal Commisson. Federal Consistency Program. (2012). at
<http://www.coastal.ca.gov/fedcd/fedcndx.html>

124. Incidental Take Permit Process - CESA - California Department of Fish and Wildlife. at
<http://www.dfg.ca.gov/habcon/cesa/incidental/incid_perm_proced.html>

125.  Pacific Energy, Inc. California Endangered Specied Act Consulation | Ocean Renewable
Energy. (2013). at <http://www.oceanrenewableenergy.com/content/california-endangered-
species-act-consultation>

126.  Pacific Energy, Inc. California Water Quality Certification | Ocean Renewable Energy.
(2013). at <http://www.oceanrenewableenergy.com/content/california-water-quality-
certification>

127.  Drew Brabb & Gary Holdsworth. Southern California Edison | Generator Interconnection
Process Workshop. (2011). at <https://www.sce.com/wps/wcm/connect/25696eeb-d5d5-
4e81-852e-
2472988ea45d/GeneratorinterconnctionProcessWorkshop.pdf?MOD=AJPERES&CACHEID=25
696eeb-d5d5-4e81-852e-2472988ea45d>

128.  California ISO. California ISO - Generator Interconnection. Streamlined Process
Interconnecting Gener. Facil. at
<http://www.caiso.com/planning/Pages/Generatorinterconnection/Default.aspx>

69



Bren School of Environmental Science & Management
CalWind: 2014 Group Masters Project

129.  California Energy Commission. About the California Energy Commission. at
<http://www.energy.ca.gov/commission/>

130.  California Ocean Protection Council. California Marine Renewable Energy Working
Group. at <http://www.opc.ca.gov/2010/05/offshore-wave-energy-development/>

131.  Background Information on the West Coast Governors Alliance on Ocean Health.
Backgr. Inf. West Coast Gov. Alliance Ocean Health at
<http://www.westcoastoceans.org/index.cfm?content.display&pagelD=71>

132.  Bureau of Ocean Energy Management. California and Washington Activities. Calif. Wash.
Act. BOEM at <http://www.boem.gov/Renewable-Energy-Program/State-
Activities/California-and-Washington.aspx>

133.  U.S Department of Energy. California Renewables Portfolio Standard. (2013). at
<http://www.dsireusa.org/incentives/incentive.cfm?Incentive_Code=CA25R&re=0&ee=0>

134.  California Energy Commission. Renewable Energy Transmission Initiative (RETI). Renew.
Energy Transm. Initiat. RETI at <http://www.energy.ca.gov/reti/>

135.  Land Use Ordinances. at
<http://www.slocounty.ca.gov/planning/General_Plan__Ordinances_and_Elements/Land_Us
e_Ordinances.htm>

136. VENTURA COUNTY COASTAL ZONING ORDINANCE DIVISION 8, CHAPTER 1.1 OF THE
VENTURA COUNTY ORDINANCE CODE. (2013). at
<http://www.ventura.org/rma/planning/pdf/zoning/coastal_zone_ord.pdf>

137.  County of Santa Barbara Planning and Development. Article Il Coastal Zoning Ordinance
07-2013 update. at
<http://sbcountyplanning.org/pdf/A/Article%2011%20Coastal%20Zoning%200rdinance%2007
-2013%20update.pdf>

138.  Santa Barbara County Planning and Development. Where does the County get the
authority to regulate? (2013). at
<http://sbcountyplanning.org/permitting/ldpp/auth_reg/authority.cfm>

139.  Kevin J. Drude. County of Santa Barbara: Planning and Development. (2013).

140. California Coastal Commisson. Local Coastal Programs (LCPs). at
<http://www.coastal.ca.gov/Icps.html>

141.  County of Santa Barbara Planning and Development. Santa Barbara County Land Use &
Development Code. (2011). at
<http://sbcountyplanning.org/pdf/forms/LUDC/COUNTY%20LUDC%20JUNE%202013%20UPD
ATE.pdf>

70





